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[Names and Addresses of Attorneys of Record.]

HOBBES & BELL, Nome, Alaska,

J. J. REAGAN, Nome Alaska,

GEO. D. SCHOFIELD, Nome, Alaska,

CLAY ALLEN, Seattle, Wash.

Attorneys for Plaintiff.

lEA D. ORTON, Nome, Alaska,

A. J. DALY, Nome, Alaska,

Attorneys for Defendants.

[Complaint.]

In the District Court for the District of Alaska, Sec-

ond Division,

No. .

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON; also JOHN DOE and RICH-
ARD ROE, True Names Unknown,

Defendants.

Action at Law in Ejectment.

The above-named William H. Bush complains ot

the defendants, the above-named Pioneer Mining
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Company, a corporation, the Nome Exploration Com-

pany, a corporation. Bear Cub Mining and Trading

Company, a corporation, 0. W. Carlson, R. D. Ad-

ams, Axel Johnson, Charles Curry, Henry Tomlin-

son, also John Doe and Richard Roe, whose true

names are unknown, and for his cause of action

against the said defendants, and each of them, al-

leges :

I.

That the said defendants, the Pioneer Mining

Company, the Nome Exploration Company and the

Bear Cub Mining and Trading Company, are and

each of them corporations authorized to do and trans-

act business in the District of Alaska.

II.

That the said John Doe and Richard Roe are fic-

titious names set forth herein to be applied to per-

sons in unlawful possession of said claim, whose true

names are unknown to the plaintiff at this time.

III.

That the above-named plaintiff is now and has been

at all times since the day of A. D. one

thousand nine hundred and five the owner in fee sim-

ple of an undivided one-fourth (14) interest and en-

titled to the possession of certain real property lying

and situate in the District of Alaska, Second Divi-

sion, the said property being more particularly de-

scribed as follows, to wit

:

The premises known as the Daisy Placer Mining

Claim, formerly located and known as the Big Clid,

the said claims being identical in form and location,

being and situate on the left limit, first tier, opposite
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to, adjoining and parallel to Creek Claim No. 1 Be-

low Discovery on Dry Creek, in the Cape Nome Re-

cording District, District of Alaska, wMch said

claim is more particularly described as follows

:

Cemmencing at the initial stake which is marked

No. 1 and situate at the southeast corner of Creek

Claim No. 1 Below Discovery on said Dry Creek ; the

boundary of said claim running from said stake in a

northerly direction, slightly westward, 568 feet to the

northwest of said mining claim where there is a stake

marked, "No. 2 Daisy"; thence in a somewhat south-

westerly direction 920 feet to the western or south-

western corner of said claim, where there is a stake

marked "No. 3 Daisy" which said corner is the

same and identical with the northeast corner of said

Creek Claim No. 1 Below Discovery on Dry Creek,

and also the same being the southeast corner of Dis-

covery claim on Dry Creek; from this stake thence

in an easterly or southeasterly direction 1320 feet

to the initial stake of said placer mining claim and

place of beginning, the boundary last defined being

throughout its full .extent of 1320 feet identical with

and common with the boundary line of said Creek

Claim No. 1 Below Discovery on Dry Creek; said

tract contains five (5) acres, more or less, of placer

mining ground ; the said Daisy or Big Clid Fraction

being triangular in shape and bounded in a general

way by No. 1 Below Discovery on Dry Creek on the

southwest of said Daisy or Big Clid claim, with the

Bench claim No. 1 Below Discovery lying to the east

and with the Franklin Bench claim lying to the

north of the said Daisy or Big Clid Fraction.
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IV.

That heretofore, to wit, on the first day of August,

A. D. one thousand nine hundred, one F. F. Bowers

located upon the above-described fractional subdivi-

sion of land and on said day under the name and

designation of "Big did Fraction Claim" filed his

notice of location in the office of the Recorder of the

Cape Nome Recording District, District of Alaska

;

but afterwards, to wdt, the said F. F. Bowers being

still in undisputed possession of said fractional sub-

division of land, filed his amended location upon the

same under the name of the "Daisy Placer Mining

Claim" and on the 12th day of January, A. D. 1901,

filed in the office of the Recorder of the Cape Nome
Recording District, District of Alaska, his notice of

location, which said notice conformed to the limits

of the land hereinbefore described.

V.

That on or about said first day of August, one

thousand nine hundred, the said F. F. Bowers being

then a citizen of the United States and entitled, un-

der the laws of the United States to locate a mining

claim upon unoccupied public lands of the United

States, made his discovery of gold upon said prem-

ises and since said day, together with his successors

and assigns including this plaintiff, has taken from

said claim gold of the value of approximately the

sum of one thousand dollars.

VI.

That immediately thereafter the said locators com-

menced to work upon and develop the claim so by

them discovered, and from then until the present
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time the said locators and their grantees, including

the plaintiff, have each year done and performed

more than one hundred dollars' ($100) worth of

labor in the development of said location and mine,

and have done and performed all the acts and things

required by the laws of the United States and the

local laws governing the possessory rights in said

mining district necessary to the maintaining and

preserving of their right to said premises as a min-

ing location and claim.

VII.

That by certain mesne conveyances, duly executed

and recorded in the office of the Recorder of the

Cape Nome Recording District, District of Alaska,

your petitioner on or about the day of ,

A. D. one thousand nine hundred and five, succeeded

to and become the owner in fee simple of an un-

divided one-fourth (14) interest in the said Daisy

Placer mining claim, or Big Clid Fraction, and

since said date has been entitled to the possession and

been actually in possession of all the surface and all

minerals lying below the surface of the land here-

inbefore described down until or about the month of

June in the year one thousand nine hundred and six.

VIII.

That at or about the month of June, A. D. 1906,

the defendants herein named, and each of them,

forcibly and against the wish and desire of this plain-

tiff took possession of the premises hereinbefore

described, and since that time the said defendants

and each of them have withheld from this plaintiff
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the above-described premises, and are now refusing

possession of the same to this plaintiff.

IX.

That the said defendants, and each of them, are

now committing trespass upon the land of the

plaintiff as hereinbefore d^^scribed, and are with-

holding possession of the same from this plaintiff to

his great hurt and damage; that said defendants,

and each of them, have extracted, and are now ex-

tracting, from the lands of the plaintiff gold and

other minerals to the hurt and damage of this plain-

tiff in the sum of two hundred thousand dollars

($200,000).

Wherefore, the plaintiff p] ays that he have and

recover p.')ssession of the }>remises hereinbefore

described, aud that he be adjudged the owner in fee

simple of an undivided one-quarter (1/4) interest in

and to the same, and that he have and recover from

the defendants, as damage, tho sum of two hundred

thousand dollars, and for such other and further re-

lief as may seem meet in the premises.

CLAY ALLEN,
AttrTney for Plaintiff.

United States of America,

District of Alaska,

Second Division,—ss.

William H. Bush, having be (n duly sworn, upon

his oath deposes and says: Thjt I am the plaintiff

named in the foregoing complai it ; that I have read

the same and know the contends thereof; that the

same is true as I verily belieye.

WILLL\M H. BUSH.
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Subscribed and sworn to before me this 21st day

of September, 1906.

[Notarial Seal] C. L. M. NOBLE,
Notary Public, District of Alaska.

[Endorsed] : No. 1606. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,

Plaintiff vs. Pioneer Mining Company (a Corpora-

tion) et al.. Defendants. Complaint. Action at

Law. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Sep.

24th, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. Clay Allen, Attorney for Plaintiff.

In the United States District Court, District of

Alaska, Second Division.

No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING AND TRAD-
ING COMPANY, O. W. CARLSON, R. D.

ADAMS, AXEL JOHNSON, CHARLES
CURRY, HENRY TOMLINSON, JOHN
DOE and RICHARD DOE, True Names

Unknown,

Defendant.
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Summons.

The President of the United States of America, To

Pioneer Mining Company, a corporation, Nome
Exploration Companj^, a corporation, Bear

Mining & Trading Company, O. W. Carlson, R.

D. Adams, Axel Johnson, Charles Curry, Henry

Tomlinson, John Doe and Richard Roe, true

names unknown. Greeting

:

You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file in

the office of the Clerk of said Court, at the City of

Nome, in said District, within thirty days from the

service of this summons upon you, or judgment for

want thereof will be taken against you ; and you are

hereb}^ notified that if you fail to answer the said

complaint the plaintiff will appl}^ to the Court for

the relief demanded therein.

Witness, The Honorable ALFRED S. MOORE,
Judge of the said United States District Court, and

the seal of said Court hereto affixed, this 24th day of

September in the year of our Lord one thousand nine

hundred and six and of the Independence of the

United States, the one hundred and thirty first.

[Seal of Court] JNO. H. DUNN,
Clerk of the United States District Court, District

of Alaska, Second Division.

By
,

Deputy Clerk.
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United States of America,

District of Alaska,

Second Division,—ss,

I hereby certify that I received the annexed sum-

mons on the 28th day of September, 1906, and -there-

after on the same date I served the same at Nome,

Alaska, upon R. D. Adams and John Doe whose true

name is Chas. L. Ashley, by delivering to and leaving

with each of them a copy thereof, together with a

certified copy of the complaint filed therein.

Returned this 28th day of September, 1906.

THOMAS CADER POWELL,
United States Marshal.

By Jas. J. Stokes,

Deputy.

Marshal's Costs:

2 Services $12.00

[Endorsed]: Cause No. 1606. U. S. District

Court, District of Alaska, Second Division. Will-

iam H. Bush, Plaintiff, vs. Pioneer Mining Com-

pany, Defendant. Summons. Filed in the office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Sept. 28, 1906. Jno. H. Dunn,

Clerk. By
, Deputy. 2203.
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[Demurrer of Pioneer Mining Co. et al. to Com-

plaint.]

In the District Court for the District of Alaska,

Second Division.

WILLIAM H. BUSH,
Plalntife,

vs.

PIONEER MINING COMPANY (a Corporation)

et al.,

Defendants.

Come now the defendants, Pioneer Mining Corn-

pan}^, a corporation, and the Nome Exploration Com-

pany, a corporation, and demur to the complaint of

plaintiff on file herein, and for ground of demurrer

allege

:

That said complaint does not state facts sufficient

to constitute a cause of action against these defend-

ants.

Wherefore, said defendants pray to go hence dis-

missed with their costs.

IRA D. ORTON,
Attorneys for Said Defendants.

United States of America,

District of Alaska,—ss.

Due service of the within Demurrer is hereby ac-

cepted at Nome, Alaska, this 26 day of October, 1906,

by receiving a copy thereof.

HOBBES & BELL,

Attorney for Plaintiff.
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[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mg. Co. (a Corpora-

tion) et al.. Defendants. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Oct. 26, 1906. Jno. H. Dunn, Clerk. By
, Deputy. D. Ira D. Orton, At-

torney for Defts., Pioneer Mg. Co. & Nome Exp. Co.

In the United States District Court, District of

Alaska, Second Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING
AND TRADING COMPANY (a Corpora-

tion), O. W. CARLSON, R. D. ADAMS,
AXEL JOHNSON, CHARLES CURRY,
HENRY TOMLINSON; Also JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

Alias Summons.

The President of the United States of America, to

John Doe, Whose True Name is Unknown and

Charles Curry; Greeting:

You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file in
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the office of the Clerk of said Court, at the Citj^ of

Nome, in said District, within thirty days from the

service of this summons upon you, or judgment for

want thereof will be taken against you ; and you are

hereby notified that if you fail to answer the said

complaint the plaintiff will fake judgment for

$200,000 as prayed for in said complaint.

Witness, The Honorable ALFRED S. MOOEE,

Judge of the said United States District Court, and

the seal of the said Court hereto affixed, this thir-

tieth day of March in the year of our Lord one thou-

sand nine hundred and seven and of the Independ-

ence of the United States, the one hundred and thirty

first.

[Seal of Court] JNO H. DUNN,
Clerk of the United States District Court, District

of Alaska, Second Division.

By ANGUS McBRIDE,

Deputy Clerk.

United States Marshal's Office,

District of Alaska, Second Division,—ss.

I hereby certify, that I received the within Alias

Summons on the 30th day of March, 1907, and there-

after on the 30th day of March, 1907, I served the

same at Nome, Alaska, by delivering to and leaving

with John Doe, whose true name is Axel Olson, a

copy thereof together with a certified copy of the

Complaint filed herein.
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After due and diligent search I was unable to find

Charles Curry within my District.

Returned this 30th day of March, 1907.

T. C. POWELL,
U. S. Marshal.

By Clyde C. Coleman,

Deputy.
Marshal's Cost:

1 Service 6.00

[Endorsed] : Cause No. 1606. U. S. District Court,

District of Alaska, Second Division. William H.
Bush, Plaintiff, vs. Pioneer Mining Co. et al., De-

fendant. Sunmions. Filed in the office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Apr. 1, 1907. Jno. H. Dunn, Clerk. By
, Deputy. McB. 2203.

In the District Court for the District of Alaska,

Second Division.

No. 1606.

W. H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), BEAR CUB MINING AND
TRADING COMPANY, O. W. CLAESON,
R. D. ADAMS, AXEL JOHNSON,
CHARLES CURRY, HENRY TOMLIN-

SON, JOHN DOE and RICHARD ROE, True

Names Unknown,
Defendants.
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Answer [of The Nome Exploration Co. et al. to Com-
plaint].

Come now the above-named defendants, the Nome
Exploration Company, a corporation, the Bear

Mining and Trading Company, a corporation, im-

pleaded as ''Bear Cub Mining and Trading Com-
pany," 0. W. Carlson, R. D. Adams and A. N.

Ashley, and for answer to plaintiff's complaint in

the above-entitled action deny and allege as follows:

I. ,

They deny each and every allegation of paragraph

III of plaintiff's complaint and the whole thereof.

II.

They deny each and every allegation of paragraph

IV of plaintiff's complaint, and the whole thereof.

III.

They deny each and every allegation of paragraph

V of plaintiff's complaint, and the whole thereof.

IV.

They deny each and every allegation of paragraph

VI of plaintiff's complaint, and the whole thereof.

V.

They deny each and every allegation of paragraph

VII of plaintiff's complaint, and the whole thereof.

VI.

They deny each and every allegation of paragraph

VIII of plaintiff's complaint, excepting that they

admit that they are now in possession of the

premises described in plaintiff's complaint and have

been in possession thereof for a long time prior to

the commencement of this action, and they have



The Pioneer Mining Company et ah 15

withheld and are now withholding possession of

the said premises from plaintiff, but deny that their

said possession is unlawful or without right.

VII.

They admit that they have extracted and are now

extracting gold from the premises described in

plaintiff's complaint and are withholding possession

of said land from plaintiff, but they deny each and

every other allegation of paragraph IX of plaintiff's

complaint, and they particularly deny that plaintiff

has been damaged in the sum of two hundred

thousand dollars or any other sum whatsoever.

And for a further separate and affirmative de-

fense answering defendants allege

:

1.

The said defendants the Nome Exploration Com-

pany and the Bear Mining and Trading Company

are and each of them corporations and authorized

to do and transact business in the District of Alaska.

2.

That the defendants the Nome Exploration Com-

pany and Bear Mining and Trading Company are

the owners of all of the premises described in plain-

tiff's complaint; that they, their predecessors in

interest and grantors, were the owners of said

premises at all times in plaintiff's complaint men-

tioned, and have been the owners for a long time prior

to the commencement of this action.

3.

That the nature and duration of the estate in

said premises of said Nome Exploration Company
and Bear Mining and Trading Company is that of
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an estate in fee, subject only to the paramount title

of the United States, under and by virtue of valid

and subsisting mining locations under the mineral

land laws of thie United States by their grantors

and predecessors in interest of those certain lands

and premises situate in the Cape Nome Recording

District, District of Alaska, more particularly de-

scribed as follows, to wit:

Commen<3ing at the south corner which is identical

with the northeast corner of creek claim No. 1

Below Discovery on Dry Creek; thence N 57° 36'

W 1158 feet to the west corner which is identical

with the northwest corner of said claim No. 1 Below

on Dry Creek, the southeast corner of Discovery

Claim on said Dry Creek, and the southwest corner

of Franklin Bench Claim; thence N 65° 55' E. 621.6

feet to the north corner which is identical with the

southeast corner of Franklin Bench Claim; thence

S 62° 13' E 1031.3 feet to the east corner; thence

S 51° 55' W 638. feet to the south corner or place of

beginning; containing an area of 13.781 acres. All

bearings refer to the true meridian, variation 19°

10' E.

—which said premises above described are called the

Bear Cub Mining Claim., and includes all lands and

premises described in plaintiff's complaint.

That the Nome Exploration Company is the owner

as aforesaid of an undivided three-tenths interest

in and to the said Bear Cub placer mining claim,

and the Bear Mining and Trading Company is the

owner as aforesaid of an undivided seven-tenths

interest in and to said placer mining claim.
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4.

That prior to the commencement of this action the

defendant Nome Exploration Company leased by a

certain indenture in writing its undivided three-

tenths interest in and to said premises described as

the Bear Cub mining claim, which includes all of

the premises described in plaintiff's complaint, to

defendant Otto W. Carlson for a term of years,

which said term conmienced upon June 1st, 1905,

and ends June 1st, 1907.

5.

That prior to the commencement of this action the

Bear Mining and Trading Company leased by a

certain indenture in writing to the defendants A. N,

Ashley and R. D. Adams an undivided seven-tenths

interest in and to said Bear Cub placer mining claim

as above described, which includes all of the prem-

ises described in plaintiff's complaint, for a tenn of

years commencing upon October 21st, 1905, and end-

ing June 1st, 1907.

6.

That defendants A. N. Ashley, R. D. Adams and

O. W. Carlson agreed at a time prior to the com-

mencement of this action to join in the possession

of said Bear Cub claim and work and mine the same

as partners under both aforesaid leases, and they

have ever since been and now are mining partners

under both of said leases; that said Ashley, Adams

and Carlson did thereupon enter into the possession

of all of the premises described in plaintiff's com-

plaint under and by \drtue of the aforesaid leases

at a time prior to the commencement of this action,
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and have been ever since and now are in the posses-

sion of the same as lessees.

7.

That the nature of the estate of defendants A. N.

Ashley, Otto W. Carlson and R. D. Adams in the

premises described in plaintiff's complaint is a lease-

hold estate for a term of years as to an undivided

three-tenths interest thereof under the said lease

from the Nome Eixploration Company to Otto W.
Carlson, the duration of the term of which is from

June 1st, 1905, to June 1st, 1907; and is a leasehold

estate for a term of years as to an undivided seven-

tenths interest of the premises described in plain-

tiff's complaint under and by virtue of said lease

from the Bear Mining and Trading Company to A.

N. Ashley and R. D. Adams, the duration of the term

of which estate is from October 21st, 1905, to June

1st, 1907.

8.

That answering defendants are in the actual

possession and are entitled to the possession of the

premises described in plaintiff's complaint and they,

their grantors and predecessors in interest, had been

in the actual possession and were entitled to such

possession for a long time prior to the commence-

ment of this action, and were and had been at all

times in said complaint mentioned.

Wherefore, answering defendants pray that de-

fendants have judgment that they are entitled to

the possession of the premises described in the plain-

tiff's complaint; that the nature and duration of the

estate herein of the Nome Exploration Company and
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Bear Mining and Trading Company is an estate in
fee, that of the Nome Exploration Company is of
an undivided three-tenths interest thereof, and
that of the Bear Mining and Trading Company is

of an undivided seven-tenths thereof, and that the
nature and duration of the estate therein of 0. W.
Carlson, A. N. Ashley and R. D. Adams is an estate

for a term of years, and that the term of said estate

as to a three-tenths interest thereof is from June 1st

1905, to June 1st, 1907, and as to an undivided

seven-tenths interest thereof is from October 21st,

1905, to June 1st, 1907. And defendants do further

pray that they have and recover costs and disburse-

ments of this action.

IRA D. ORTON,
Atty. for Nome Ex. Co.

A. J. DALY,
Atty. for the Other Answering Deft.

Attorneys for Defendants Nome Exploration Com-

pany, Bear Mining & Trading Company, 0. W.
Carlson, R. D. Adams and A. N. Ashley.

Service of the foregoing Answer by receipt of a

copy thereof is hereby admitted this 23d day of

January, A. D. 1907.

JAS. W. BELL,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

Otto W. Carlson, being first duly sworn, on oath

deposes and says: That he is one of the defendants

named in the foregoing Answer; that he has read
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the same, knows the contents thereof and the same
is true as he verily believes.

OTTO W. CAELSON.

Subscribed and sworn to before me this 23d day of

January, 1907.

ALFRED J. DALY,
Notary Public in and for the District of Alaska,

residing at Nome, Alaska. (Seal)

[Endorsed]: No. 1606. In the District Court

District of Alaska, Second Division. W. H. Bush,

Plaintiff, v. Pioneer Mining Company, a Corpora-

tion, et al., Defendants. Answer. Filed in the Of&ce

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Jan.. 24, 1907. Jno. H. Dunn,

Clerk. By , Deputy. L. A. J.

Daly & Ira D. Orton, Attorneys for Defts.

In the District Court for the District of Alaska,

Second Division.

W. H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY et als..

Defendants.

Reply.

Comes now the plaintiff in the above-entitled

action and replying to the further separate and

affirmative defense of the answering defendants

therein, denies, admits, and alleges:

1.

Admits the allegations contained in paragraph
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numbered one of defendants further separate and
affirmative defense.

2.

Denies all and singular each and every allegation

contained in paragraph numbered two and the whole

thereof.

3.

Denies all and singular each and every allegation

in paragrajDh numbered three contained and the

whole thereof.

4.

Denies all and singular each and every allegation

contained in paragraph numbered four and the

whole thereof.

5.

Denies all and singular each and every allegation

contained in paragraph numbered five and the whole

thereof.

6.

Denies all and singular each and every allegation

contained in paragraph numbered six save and

except that the defendants therein named are in

the possession of the premises described in plaintiff's

complaint, but that said possession is wrongful and

unlawful.

Denies all and singular each and every allegation

contained in paragraph numbered eight save and

except that the defendants answering herein are in

the possession of the premises described in plain-

tiff's complaint, but that said possession is wrongful

and unlawful.
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Wherefore, plaintiff prays judgment as demanded
in said complaint.

CLAY ALLEN,
HOBBES & BELL,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

James W. Bell, being first duly sworn, deposes

and says: That he is one of the attorneys for the

plaintiff in the above-entitled action; that he has

read the foregoing reply, knoAvs the contents thereof,

and the same is true as he verily believes; that he

makes this verification on behalf of the said plaintiff

for the reason that said plaintiff is without the Dis-

trict of Alaska and is unable to make this verifica-

tion.

JAS. W. BELL.

Subscribed and sworn to before me this 2nd day

of February, 1907.

[Notary Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska.

Service by copy of the foregoing reply admitted

this 2nd day of February, 1907.

A. J. DALY,

Attorney for Defendants Answering.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. W. H.

Bush, Plaintiff, vs. Pioneer Mining Co. et als.. De-

fendant. Reply. Filed in the Office of the Clerk

of the Dist. Court of Alaska Second Division, at

Nome Feb. 2, 1907. Jno. H. Dunn, Clerk. By
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Deputy. (Z) Hobbes & Bell,

Attorneys for Pltff.

[Answer of Axel 01 sen to Complaint.]

In the District Court for the District of Alaska, Sec-

ond Division.

WILLIAM H. BUSH,
Plaintiif,

vs.

PIONEER MINING COMPANY (a Corporation)

et al.,

^ Defendants.

Comes now the defendant Axel Olsen, impleaded

in the above-entitled cause as John Doe, and for

answer to plaintiff's complaint.

First : Disclaims any right, title or interest what-

soever in the premises described in plaintiff's com-

plaint and says that he had no right, title or interest

in and to said premises at the time of the commence-

ment of the above-entitled action and for a long time

prior thereto. And defendant further says that he

was not in the possession of the premises described

in plaintiff's complaint, or any part thereof at the

time of the commencement of this action or for a

long time prior thereto, and he has not been in the

possession of the same at any time since the com-

mencement of said action.

Second: Defendant further says that he had con-

veyed all his right, title and interest in and to the

premises described in plaintiff's complaint at a time

long prior to the commencement of the above-en-
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titled action and that his conveyances of his inter-

ests therein are now of record in the Eecording Of-

fice of the Cape Nome Recording District, District

of Alaska ; that he has acquired no right, title or in-

terest in and to said premises since said conveyances.

Third : That defendant is not a necessary or proper

party in the above-entitled action.

Wherefore defendant prays that this action be

dismissed as to him and that he may go hence with

his costs and disbursements.

A. J. DALY,
Attorney for Defendant, Axel Olsen.

United States of America,

District of Alaska,—ss.

I, Axel Olsen, being first duly sworn, depose and

say that I am the one of the defendants in the above-

entitled action ; and that the foregoing answer is true

as I verily believe.

AXEL OLSEN.

Subscribed and sworn to before me this 3d day of

April, 1907.

[Notarial Seal] ALFRED J. DALY,
Notary Public for the District of Alaska, Residing

at Nome, Alaska.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. W. H.

Bush, Plaintiff, vs. Pioneer Mining Co. et al.. De-

fendant. Disclaimer. Answer of Axel Olsen.

Filed in the Office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Apr. 4, 1907.

Jno. H. Dunn, Clerk. B}^ , Dep-
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uty. A. J. Daly, Attorney for Defts. Carlson et al.

McB.

In the District Court for the District of Alaska,

Second Division,

W. H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY et al.,

Defendants.

Motion [for Leave to File an Amended Reply, etc.]

Comes now the plaintiff in the above-entitled

action and moves the Conrt for leave to file an

amended reply to the further separate and affirma-

tive answer of the defendants in the above-entitled

action.

This motion is based upon the records and files in

the above-entitled cause.

CLAY, ALLEN,
HOBBES & BELL,
Attorneys for Plaintiff.

In the District Court for the District of Alaska,

Second Division.

W. H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY et als.,

Defendants.
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Amended Reply.

Comes now the plaintiff in the above-entitled ac-

tion, W. H. Bush, and by leave of Court first had

and obtained, files this his amended reply to the

answer of the defendants therein, and denies, admits,

and alleges

:

1.

Admits the allegations contained in paragraph

numbered one of defendants further separate and

affirmative defense.

2.

Denies all and singular each and every allegation

contained in paragraph numbered two and the whole

thereof.

3.

Denies all and singular each and ever,y allegation

in paragraph numbered three contained and the

whole thereof.

4.

Denies all and singular each and every allegation

contained in paragraph numbered four and the whole

thereof.

5.

Denies all and singular each and every allegation

contained in paragraph numbered five and the whole

thereof.

6.

Denies all and singular each and every allegation

contained in paragraph numbered six save and ex-

cept that the defendants therein named are in the

possession of the premises described in plaintiff's

complaint but that said possession is wrongful and

unlawful.
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7.

Denies all and singular each and every allegation

contained in paragraph numbered seven and the

whole thereof.

8.

Denies all and singular each and every allegation

contained in paragraph numbered eight save and

except that the answering defendants are in the pos-

session of the premises described in plaintiff's com-

plaint, but that said possession is wrongful and un-

lawful.

And for a further, separate and affirmative reply

to the further separate and affirmative defense of

answering defendants, plaintiff alleges

:

1.

That between the 31st day of December, 1899, and

the first day of January, 1901, no work or labor was

performed or improvements made on or for the

mining claim described in defendants answer by

defendants, their grantors or predecessors in inter-

est, or by any person acting for them or in their

behalf, to the value of one hundred dollars or any

other sum whatsoever; nor did defendants, their

grantors or predecessors in interest, or any person

acting for them or in their behalf, after the 31st day

of December, 1899, resume work upon said mining

claim ; that thereafter, and prior to the time defend-

ants, their grantors or predecessors in interest

resiuned work upon the said mining claim described

in defendants' answer, or any portion thereof, the

grantors and predecessors in interest of the plaintiff

entered upon the mining claim described in defend-
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ants' answer, in pursuance of tlie mineral laws of tlie

United States, and did all and singular each and

everything requisite and necessary to be done to

make a valid mining location under the mineral land

laws of the United States and the local rules, laws,

regulations and customs of the district wherein said

claim was situate, whereby the claim of the defend-

ants, their grantors and predecessors in interest to

the mining claim described in defendants' answer

became forfeited, and the grantors and predecessors

of plaintiff in interest became the o^^Tiers in fee

thereof under and by virtue of the aforesaid valid

and subsisting mining location made by the grantors

and predecessors in interest of the said plaintiff as

aforesaid, and ever since and thence hitherto the

plaintiff, his grantors, predecessors in interest have

been and now are the owners in fee of all the prem-

ises described in plaintiff's complaint, being a por-

tion of the premises described in defendants' answer

and entitled to the possession thereof and the whole

thereof.

And for a further, separate and affirmative reply

to the further separate and affirmative defense of

answering defendants, plaintiff alleges

:

1.

That between the 31st day of December, 1900, and

the first day of January, 1902, no work or labor was

performed or improvements made on or for the

mining claim described in defendants' answer by

defendants, their grantors or predecessors in inter-

est, or by any person acting for them or in their

behalf, to the value of one hundred dollars or any
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other sum whatsoever; nor did defendants, their

grantors or predecessors in interest, or any person

acting for them or in their behalf, after the 31st day

of December, 1900, resume work upon said mining

claim described in the defendants' answer, or any

portion thereof, the grantors and predecessors in

interest of the plaintiff entered upon the mining

claim described in defendants' answer, in pursuance

of the mineral laws of the United States, and did all

and singular each and everything requisite and

necessary to be done to make a valid .mining location

under the mineral land laws of the United States and

the local rules, laws, regulations and customs of the

district wherein said claimi was situate, whereby the

claim of the defendants, their grantors, and prede-

cessors in interest to the mining claim described in

defendants' answer became forfeited, and the grant-

ors and predecessors in interest of plaintiff became

the owners in fee thereof under and by virtue of the

aforesaid valid and subsisting mining location made

by the grantors and predecessors in interest of the

said plaintiff as aforesaid, and ever since and thence

hitherto the plaintiff, his grantors and predecessors

in interest have been and now are the owners in fee

of all the premises described in plaintiff's complaint,

and being a portion of the ground described in de-

fendants' answer, and entitled to the possession

thereof and the whole thereof.

Wherefore plaintiff prays judgment as prayed for

in said complaint.
CLAY ALLEN,
HOBBES & BELL,

Attorneys for Plaintiff.
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United States of America,

District of Alaska,—ss.

James W. Bell, being first duly sworn, deposes

and says: That he is one of the attorneys for the

plaintiff in the above-entitled action ; that he has read

the foregoing reply, knows the contents thereof, and

the same is true as he verily believes ; that he makes
J*

this verification on behalf of the plaintiff for the

reason that said plaintiff is without the district of

Alaska and unable to make this verification.

JAS. W. BELL,
Subscribed and sworn to before me this 29th day

of April, 1907.

[Notarial Seal] J. F. HOBBES,

Notary Public, District of Alaska.

Service by copy of the foregoing motion and

amended reply admitted this 29th day of April, 1907.

A. J. DALY,
Atty. for Defts.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. W. H.

Bush, Plaintiff, vs. Pioneer Mining Co. et als.. De-

fendant. Motion to File an Amended Reply.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Apr. 29, 1907.

Jno. H. Dunn, Clerk. By , Deputy.

Hobbes & Bell, Attorneys for Pltff. McB.
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In the District Court for the District of Alaska,

Second Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation)

et al..

Defendants.

Stipulation [for the Taking of the Testimony of W.
J. Alexander].

It is hereby stipulated by and between Hobbes &
Bell, attorneys for the plaintiff in the above-

entitled action, and A. J. Daly, Esq., attorney for

the defendants in the above-entitled action, that the

annexed Direct and Cro fjS Interrogatories may be

forwarded by John H. Dunn, Clerk of the District

Court, District of Alaska, Second Division, to John

Venable, Clerk of the District Court of Bernalillo

County, Territory of New Mexico, at the city of

Albuquerque, in said county and territory, under a

conunission by the said John H. Dunn, Clerk of Dis-

trict Court, District of Alaska, Second Division, to

take the testimony of William J. Alexander, resident

of said place, for and on behalf of the plaintiff in

the above-entitled action, upon the Direct and Cross

Interrogatories hereto attached, and that the testi-

mony when so taken upon the said Direct and Cross

Interrogatories hereto attached may be used on the

trial of the above entitled action. This stipulation
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is made, however, without waiving any rights of the

defendants in said action to demand a speedy trial

of said cause.

All objections reserved for trial.

It is further stipulated that the necessary notices

of the issuance of said commission and the regular

procedure to obtain said testimony be, and the same

is, hereby waived, and this stipulation is to have the

same force and effect as the giving of notice and the

regular procedure in court to obtain said testimony.

Dated this 22nd day of July, 1907.

HOBBES & BELL,
Attorneys for Defendant.

A. J. DALY,
Attorney for Defendant.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. Wm. H.

Bush, Plaintiff, vs. Pioneer Mining Co. et al.. De-

fendant. Deposition of W. J. Alexander. This

Deposition Filed Sept. 6, 1907 and Published on

Motion of Jas. W. Bell, by Order of Court this 20

day of June, 1908. Jno. H. Dunn, Clerk. By
Angus McBride, Deputy. Hobbes & Bell, Attor-

neys for .
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[Motion for Leave to File an Amended Complaint.]

In the District Court for the District of Alaska,

Second Division,

No. 1606.

WILLIAM H.. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING AND TRAD-
ING COMPANY (a Corporation), O. W.
CARLSON, R. D. ADAMS, AXEL OLSEN,
CHARLES CURRY, HENRY TOMLIN-
SON, JOHN DOE and RICHARD ROE,
Whose Two Names are Unknown,

Defendants.

Comes now the plaintiff in the above-entitled ac-

tion and moves the Court for leave to file an amended

complaint in said action. This motion is based upon

the records and files in the above-entitled action, and

facts occurring subsequent to the filing of the origi-

nal complaint therein.

HOBBES & BELL,
Attorneys for Plaintiff.
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In the District Court for the District of Alaska,

Second Division.

No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING AND
TRADING COMPANY (a Corporation), 0.

W. CARLSON, R. D. ADAMS, AXEL
OLSEN, CHARLES CURRY, HENRY TOM-
LINSON, JOHN DOE and RICHARD ROE,
Whose Ttvo Names are Unknown,

Defendants.

Amended Complaint in Ejectment.

Conies now the above-named plaintiff, William H.

Bush, and by leave of Court first had and obtained,

files this, his amended complaint in the above-en-

titled action against the above-named defendants,

Pioneer Mining Company, a corporation; Nome
Exploration Company, a corporation. Bear Mining

and Trading Company, a Corporation, 0. W. Carl-

son, R. D. Adams, Axel Olsen, Charles Curry, Henry

Tomlinson, John Doe and Richard Roe, whose two

names are unknown, and alleges:

1.

That the said defendants, the Pioneer Mining

Company; the Nome Exploration Company, and the

Bear Mining and Trading Company, and each of

them, are corporations authorized to do and transact

business in the District of Alaska.
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2.

That the said John Doe and Richard Roe are

fictitious names set forth herein to be applied to

persons in unlawful possession of said claim, whose

true names are unknown to plaintiff at this time.

3.

That the said plaintiff is the owner in fee of an

undivided one-fourth (1/4) interest in the premises

hereinafter described, and entitled to the immediate

possession thereof, under and by virtue of valid and

subsisting mining locations, made by his prede-

cessors in interest, under the Mineral Land Laws of

the United States, on and subsequent to August 1st,

1900, who thereafter conveyed to said plaintiff by

certain mesne conveyances, an undivided one-fourth

interest of, in and to said premises.

4.

That the said premises are described as com-

mencing at the southeast corner of N"o. 1 Below Dis-

cover}^ on Dry Creek; running thence in a northerly

direction five hundred and sixty-eight (568) feet to

• a stake; thence in a somewhat southwesterly direc-

tion nine hundred and twenty feet (920) to the

northeast corner of creek claim Number 1 Below

Discovery on Dry Creek; thence along the easterly

side line of said creek claim No. 1 Below Discovery

on Dry Creek to the place of beginning, containing

five (5) acres more or less and is situated m the

Cape Nome Mining District, Cape Nome Recording

District, District of Alaska.

5.

That on or about the month of June, 1906, the
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said defendants ousted and ejected tlie plaintiff

from the above-described premises, and ever since

said time have unlawfully withheld, and do now un-

lawfully withhold, from the plaintiff the possession

thereof, to his damage in the sum of eight hundred

thousand dollars ($800,000).

Wherefore, the plaintiff prays judgment for the

possession of the premises herein described and that

he be adjudged the owner in fee of an undivided one-

fourth interest in and to the same and that he have

and recover from the said defendants as damage the

sum of eight hundred thousand dollars, ($800,000.),

and for costs and disursements.

HOBBES & BELL,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

William H. Bush, being first duly sworn, deposes

and says: That he is the plaintiff in the above-

entitled action; that he has read the foregoing

amended complaint, knows the contents thereof, and

that the same is true as he verily believes.

WILLIAM H. BUSH,

Subscribed and sworn to before me this 14th day

of August, 1907.

[Seal] JAS. W. BELL,

Notary Public in and for the District of Alaska, re-

siding at Nome.

Copy rec'd Aug. 14, '07.

A. J. DALY,
Atty for Certain Defts.

IRA D. ORTON,
For P. M. Co. & N. E. Co.
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[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William H.

Bush, Plaintiff, vs. Pioneer Mining Co. et als., De-

fendants. Amended Complaint in Ejectment.

Filed in the Office of the Clerk of the Dist. Court of

Alaska Second Division, at Nome. Aug 14, 1907.

Jno. H. Dunn, Clerk. B}^ , Deputy.

Hobbes & Bell, Attorneys for Plaintiff.

[Motion of the Nome Exploration Company et al. to

Make Complaint More Definite and Certain.]

In the District Court for the District of Alaska,

Second Division.

No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY et al.,

Defendants.

Comes now the defendants in the above-entitled

action, the Nome Exploration Company, a corpora-

tion, the Bear Mining and Trading Company, a cor-

poration, 0. W. Carlson, R. D. Adams and A. N.

Ashley, and move that plaintiff's complaint be made

more definite and certain in this, to wit

:

The plaintiff be required to set forth in paragraph

three, or in some appropriate place in said com-

plaint, under what mining locations he claims to be

the owner of an undivided one-fourth (Y^) interest

in the premises described in the complaint, and

when and by whom said locations were made, upon
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the ground that the allegation in respect thereto is

so indefinite and uncertain that the precise nature

of the charge is not apparent.

A. J. DALY &
IRAD. OETON,

Attorney for Nome Exploration Companj^, Bear
Mining & Trading Co., 0. W. Carlson, E. D.

Adams and A. N. Ashley.

United States of America,

District of Alaska,—ss.

Due service of the within motion is herebj^ ac-

cepted at Nome, Alaska, this 4th day of Sept., 1907,

by receiving a copy thereof.

HOBBES & BELL,
Attorney for Plff.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Company et

al., Defendant. Motion to Make More Definite and

Certain. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division at Nome. Sep. 4,

1907. Jno. H. Dunn, Clerk. By , Dep-

uty. A. J. Daly, Attorney for Plaintiff. McB.
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[Order Overruling Motion to Make Complaint More
Definite and Certain.]

In the District Court for the District of Alaska,

Second Division.

TERM MINUTES.

Special July, 1907, Term begun and held at the

Town of Nome, in said District and Division,

July 1, 1097.

Saturday, September 21, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court the following

proceedings were had:

No. 1606.

BUSH
vs.

PIONEER MINING CO.

Motion to make complaint more definite and cer-

tain argued by A. J. Daly for and by Jas. W. Bell

against and motion overruled, defendant being

granted ten days to answer.
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[Answer of The Pioneer Mining Company to Com-

plaint.]

In tlie District Court, District of Alaska, Second Di-

vision.

WILLIAM H. BUSH,
Plaintife,

vs.

PIONEER MINING COMPANY (a Coi-poration)

et al.,

Defendants.

Comes now the Pioneer Mining Company, one of

the defendants in the above-entitled action, and for

answer to plaintiff's complaint, denies that it is now

withholding, or ever has withheld, the possession of

any part of the premises described in plaintiff's

complaint from the plaintiff, or from any other per-

son.

Further answering said complaint, defendant Pio-

neer Mining Company alleges that it has no interest

whatever in the premises described in plamtiff's

complaint and disclaims all interest therein or right

to the possession thereto, save and except that the

defendant alleges that it has a mortgage on said

premises, executed and delivered to it by the Nome

Exploration Co., a corporation, one of its codefend-

ants, to secure the payment to this defendant of a

large sum of money, loaned and advanced by it to

the Nome Exploration Co.; that said defendant Pio-
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neer Mining Company has no interest in said prem-

ises which can be made the subject of this action.

IRA D. ORTON,
Attorney for Defendant Pioneer Mining Co. (a Cor-

poration) .

United States of America,

District of Alaska,—ss.

Jafet Lindeberg, being first duly sworn, deposes

and says: That he is an officer of the Pioneer Min-

ing Company (a corporation), one of the defendants

in the above-entitled action, to wit, the President

thereof; that he has read the foregoing answer to

plaintiff's complaint and knows the contents thereof

and believes the same to be true.

JAFET LINDEBERG.

Subscribed and sworn to before me, this 16th day

of September, 1907.

[Seal] I. G. CHOQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

United States of America,

District of Alaska,—ss.

Due service of the within answer is hereby ac-

cepted at Nome, Alaska, on this 16th day of Sep-

tember, 1907, by receiving a copy thereof.

HOBBES & BELL,

Attorney for Plaintiff.

[Endorsed] : No. 1606. Original. In the District

Court for the District of Alaska, Second Division.

William H. Bush, Plaintiff, vs. Pioneer Mining

Company (a Corporation) et al.. Defendant. An-
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swer of Pioneer Mining Co. Filed in the office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Sep. 16, 1907. Jno. H. Dunn,

Clerk. By , Deputy.. Ira D. Orton, At-

torney for Defendant.

[Separate Answer of The Nome Exploration Co. to

the Amended Complaint.]

In the District Court for the District of Alaska, Sec-

ond Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING AND TRAD-
ING COMPANY (a Corporation), 0. AY.

CARLSON, R. D. ADAMS, ALEX OLSEN,
CHARLES CURRY, HENRY TOMLIN-
SON, JOHN DOE and RICHARD ROE,
Whose True Names are Unknown,

Defendants.

ANSWER OF THE DEFENDANT NOME
EXPLORATION COMPANY.

Comes now the defendant, Nome Exploration Com-

pany, and files its separate answer to the amended

complaint of the plaintiff herein filed, and alleges

and denies as follows, to wit

:

1.

Denies all and singular each and every allegation,

matter and thing contained in paragraphs Nos. 3, 4,



The Pioneer Mining Company et al. 43

and 5 of plaintiff's amended complaint, and the

whole thereof, and denies that plaintiff has been

damaged in the sum of $800,000.00, or in any other

smn whatsoever.

And for a further, separate and affirmative de-

fense, this answering defendant alleges

:

1.

That there is a defect of parties plaintiff in this

action and that there is a nonjoinder of cotenants of

plaintiff, or any of them as plaintiffs, and that there

is a defect of parties defendant in that plaintiff's

cotenants, or any of them, are not joined as defend-

ants.

2.

That answering defendant is unable to state the

name or names of said cotenants of plaintiff.

And for a second, further and affirmative defense,

answering defendant alleges

:

1.

That at all times in plaintiff's amended complaint

mentioned, defendant, its cotenants, grantors and

predecessors in interest have been and now are the

owners in fee under and by virtue of valid and sub-

sisting mining locations made by itself, its grantors

and predecessors in interest, of that certain placer

mining claun situate in the Cape Nome Mining &
Eecording District, District of Alaska, known as and

called the "Bear Cub" Placer Mining Claim, and

more particularly described as follows, to wit

:

Commencing at the south corner which is identical

with the northeast corner of creek claim No. 1 Below

Discovery on Dry Creek; thence N. 57° 36' W. 1158
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feet to the west corner which is identical with the

northwest corner of said claim Xo. 1 Below on Dry

Creek; the southeast corner of Discovery claim on

said Dry Creek and the southwest corner of Frank-

lin Bench claim; thence N. 65° 55' E. 621.6 feet to

the north corner which is identical with the southeast

corner of Franklin Bench clauii; thence S. 62° 13'

E. 1031.3 feet to the east corner ; thence S. 51° 55' W.
638 feet to the south corner or place of beginning;

containing an area of 13.781 acres. All bearings

refer to the true meridian, variation 19° 10' E.

Which said premises hereinbefore described contains

within its exterior boundaries all the premises de-

scribed in plaintiff's amended complaint, and as such

owner in fee it has at all times been and now is en-

titled to the possession thereof and the whole thereof.

2.

That the nature and duration of the estate of

answering defendant is an estate in fee under and by

virtue of valid and subsisting mining locations of an

undivided three-tenths interest in and to the above-

described premises.

And for a third, further, separate and affirmative

defense, answering defendant alleges

:

1-

That heretofore to wit, on and prior to June 12th,

1899, one Axel Olsen, was the owner in fee in the

possession of and entitled to the possession of a cer-

tain placer mining claim situate in the Cape Xome
Mining & Recording District, District of Alaska, on

the left or east side of Dry Creek, known as and

called the "Bear Cub" Placer Mining Claim, which
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said "Bear Cub" Placer Mining Claim contained

within its exterior boundaries all the lands and lorem-

ises described in plaintiff's amended complaint, un-

der and b}^ virtue of valid and subsisting placer min-

ing location of said ground.

2.

That thereafter, and prior to the commencement of

this action, the said Axel Olsen, did, by written con-

veyance, grant, bargain, sell, and convey to this de-

fendant and to the Bear Mining & Trading Company,

its codefendant, the whole of said ''Bear Cub"
Placer Mining Claim, and ever since this answering

defendant and its codefendant have been and now are

the owners in fee, in the possession of and entitled to

the possession of the said "Bear Cub" Placer Mining

Claim, and the whole thereof.

IRA D. ORTON,
ALBERT FINK,

Attorneys for Answering Defendant.

United States of America,

District of Alaska,—ss.

Jafet Lindeberg, being first duly sworn, on his

oath, deposes and says

:

That he is an officer of the Nome Exploration

Company, a corporation, to wit, the Managing Agent

thereof in the District of Alaska ; that he has read the

above and foregoing answer, knows the contents

thereof and believes the same to be true.

, JAFET LINDEBERG.
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Subscribed and sworn to before me this 9tli day of

October A. D. 1907.

[Notarial Seal] ALBERT FINK,
Notary Public, District of Alaska, at Nome.

Service of a copy of the foregoing Answer ac-

cepted this 10th day of October, 1907, at A. M., ad-

mitted.
JAS. W. BELL,
Attorney for Pltff.

[Endorsed] : No. 1606. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. W. H. Bush, Plaintiff, vs. Pioneer Mining Co.

et al.. Defendant. Answer. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Oct. 10, 1907. Jno. H. Dunn, Clerk. By
, Deputy. Z. Albert Fink, Ira D.

Orton, Attorney for Deft.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation) , BEAR MINING AND TRAD-
ING COMPANY (a Corporation), O. W.
CARLSON, R. D. ADAMS, AXEL OLSEN,
CHARLES CURRY, HENRY TOMLIN-
SON, JOHN DOE and RICHARD ROE,
Whose True Names are Unknown,

Defendants.
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Answer of 0. W. Carlson, A. M. Ashley and R. D.

Adams [to Amended Complaint].

Come now O. W. Carlson, A. N. Ashley and R.

D. Adams, above-named defendants, and for answer

to the plainti:ff 's amended complaint herein deny and

say as follows:

1. Answering defendants deny each and every

allegation of paragraph three of plaintiff's amended

complaint and the whole thereof.

2. Answering defendants deny each and ever}" al-

legation of paragraph four of plaintiff's amended

complaint and the whole thereof.

3. Answering defendants admit that they are in

possession of all of the premises described in plain-

tiff's amended complaint and are withholding posses-

sion thereof from plaintiff and have been in posses-

sion and \\dthholding possession thereof from the

plaintiff as a part of the Bear Cub placer mining

claims hereinafter described, ever since a time long

prior to the month of June, 1906, but defendants

deny that they have unlawfully withheld or that they

are unlawfully withholding possession thereof.

4. Answering defendants deny that plaintiff has

been damaged in the sum of eight hundred thousand

dollars ($800,000) or in any other sum whatever, and

denies each and every other allegation of paragraph

five of plaintiff's complaint not herein specifically

admitted.

And for a further, separate and affinnative de-

fense answering defendants allege

:
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1. That there is a defect of parties plaintiff in

this action in that there is a nonjoinder of cotenants

of plaintiff or any of them as plaintiffs, and that

there is a defect of parties defendant in that plain-

tiff's cotenants or an}' of them are not joined as de-

fendants.

2. That defendants are unable to state the name
or names of said cotenants of plaintiff.

For a second further separate and affirmative de-

fense answering defendants allege

:

1. That they are and were at all times hereinafter

mentioned associated together as copartners in the

working and mining of the premises hereinafter de-

scribed under the leases hereinafter mentioned.

2. That the Bear Mining and Trading Company

and the Nome Exploration Company are and have

been for a long time prior to June, 1906, the owners

in fee under and by virtue of valid and subsisting

mining locations made by themselves, their grantors

and predecessors in interest respectively of an un-

divided seven-tenths and an undivided three-tenths

of that certain placer mining claim hereinafter de-

scribed, and as such owners have been at all times

and now are entitled to the possession thereof.

3. That at and prior to the time of the com-

mencement of this action and at all times since until

June 1st, 1907, answering defendants were in the

possession and entitled to the possession of all of

that certain placer mining claim known as the Bear

Cub Claim, situated in the Cape Nome Eecording

District, District of Alaska, more particularly de-

scribed as follows, to wit:
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Commencing at the south corner which is identical

with the northeast corner of creek claim No. 1 Below

Discovery on Dry Creek; thence north 57° 36' W.
1158, feet to the west corner which is identical with

the northwest corner of said claim No. 1 Below Dis-

covery on Dry Creek, the southeast corner of Dis-

covery claim on said Dry Creek and the southwest

corner of Franklin Bench Claim; thence N. 65° 55'

E. 621.6 feet to the north corner which is identical

with the southeast corner of Franklin Bench Claim

;

thence S. 62° 13' E. 1031.3 feet to the east corner;

thence S. 51° 55' W. 638. feet to the south corner

or place of beginning; containing an area of 13.781

acres. All bearings refer to the true meridian,

variation 19° 10' E.

—which premises in possession of answering defend-

ants include all of the land and premises described

in plaintiff's amended complaint. That answering

defendants were in possession of said premises dur-

ing the said period mentioned under and by virtue

of certain leases from the Nome Exploration Com-

pany and the Bear Mining and Trading Company,

the owners as aforesaid of said premises. That the

nature of the estate of the answering defendants in

the above-mentioned premises during said period of

time was a leasehold estate for a term of years as to

an undivided three-tenths interest thereof under a

certain lease from the Nome Exploration Company
to O. W. Carlson, the duration of the term of which

was from June 1st, 1905, to June 1st, 1907, and as to

the remaining seven-tenths of said premises during

said period of time was a leasehold estate for a term
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of years under and by virtue of a certain lease from

the Bear Mining and Trading Company to A. N.

Ashley and R. D. Adams, the duration of the term

of which was from October 21st, 1905, to June 1st,

1907.

5. That answering defendants have been in the

possession of said above-described premises since

June 1st, 1907, and are now in the possession there-

of and have been and are entitled to the possession

thereof as tenants holding over under lease expired

from said Bear Mining and Trading Company.

For a third further, separate and affirmative de-

fense to the plaintiff's complaint, answering defend-

ants allege:

1. That between the 31st day of December, 1904,

and the 1st day of January, 1906, no work or labor

was performed nor improvements were made upon

the mining claim described in plaintiff's complaint,

or upon East Limit Bench Claim No. 1 Below, by

plaintiff, his grantors or predecessors in interest, or

his cotenants, their grantors or predecessors in in-

terest, or any person acting for them or in their

behalf, to the value of one hundred dollars or any

other sum whatsoever. That thereafter and prior

to ;^laintiff's or his cotenants' or any of them, their

grantors or successors in interest, resuming work
upon mining claim described in plaintiff's complaint

or upon said East Limit Bench Claim No. 1 Below

and prior to the commencement of this action, de-

fendant R. D. Adams did enter upon and do each

and every act necessary to make a valid mining loca-

tion, under the mineral land laws of the United
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States, of those certain lands and premises called the

Baby Bear Placer Mining Claim, situated in the

Cape Nome Recording District, District of Alaska,

more particularly described as follows, to wit:

Commencing at the south corner which is identical

with the northeast corner of creek claim No. 1 Below

Discovery on Dry Creek; thence N. 57° 36' W. 1158.

feet to the west corner w^hich is identical with the

northwest corner of said claim No. 1 Below on Dry

Creek, the southeast corner of Discovery claim on

said Dry Creek, and the southwest corner of Frank-

lin Bench claim; thence N. 65° 55' E. 621.6 feet to the

north corner which is identical with the southeast

corner of Franklin Bench Claim; thence S. 62° 13'

E. 1031.3 feet to the east corner; thence S. 51° 55'

W. 638. feet to the south corner or place of begin-

ning; containing an area of 13.781 acres. All bear-

ings refer to the true meridian, variation 19° 10' E.

—which lands and premises include the whole of the

land and premises described in plaintiff's complaint.

2. That by reason of the premises aforesaid the

mining claim described in plaintiff's complaint be-

came and was forfeited and R. D. Adams became the

owner in fee of the premises described in plaintiff's

complaint by reason of the aforesaid location and

has been ever since said location and is now the

owner in fee thereof and has been and is now entitled

to the possession thereof.

Wherefore, defendants pray that plaintiffs

amended complaint be dismissed and that defendants
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be dismissed hence with costs and disbursements in-

curred in this action.

A. J. DALY,
Attorney for Answering defendants 0. W. Carlson,

A. N. Ashley and R. D. Adams.

United States of America,

District of Alaska,—ss.

O. W. Carlson being first duly sworn, deposes and

says : I am one of the defendants named in the above-

entitled action; that I have read the foregoing an-

swer, know the contents thereof, and the same is true

as I verily believe.

O. W. CARLSON.

Subscribed and sworn to before me this 10th day

of October, 1907.

[Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, re-

siding at Nome.

United States of America,

District of Alaska,—ss.

Due service of the within is hereby ac-

cepted at Nome, Alaska, this 10th day of Oct., 1907,

by receiving a copy thereof.

JAS. W. BELL,
Of Attorney for Pltff.

[Endorsed] : # 1606. In the District Court for

the District of Alaska, Second Division. W. H.

Bush, Plaintiff, vs. O. W. Carlson et al.. Defendants.

Answer of O. W. Carlson, A. N. Ashley and R. D.

Adams. Filed in the office of the Clerk of the Dist.
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Court of Alaska, Second Division, at Nome., Oct. 10,

1907. Jno. H. Dunn, Clerk. By
,

Deputy. (Z) A. J. Daly, Attorney for Answering

Defts.

In the District Court for the District of Alaska,

Second Division.

No. 1606.

WILLIAM H. BUSH,
Plaintife,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING AND TRAD-
ING COMPANY (a Corporation), O. W.
CARLSON, R. D. ADAMS, AXEL OLSEN,
CHARLES CURRY, HENRY TOMLIN-
SON, JOHN DOE and RICHARD ROE,

Whose True Names are Unknown,

Defendants.

Answer of The Bear Mining & Trading Co. [to

Amended Complaint].

Comes now the above-named defendant Bear Min-

ing and Trading Company, a corporation, and for

answer to plaintiff's amended complaint in the

above-entitled action, says and denies as follows

:

1. Answering defendant denies each and every

allegation of paragraph three of plaintiff's amended

complaint and the whole thereof.

2. Answering defendant denies each and every

allegation of paragraph four of plaintiff's amended

complaint and the whole thereof.
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3. Answering defendant admits that it is in the

possession of the premises described in plaintiff's

amended complaint and is withholding the possession

thereof from plaintiff and has been in the possession

and withholding the possession thereof from plaintiff

as a part of the Bear Cub placer mining claim herein-

after described, ever since a time long prior to the

month of June, 1906, but defendant denies that it

has unlawfully withheld or that it is unlawfully with-

holding possession thereof.

4. Answering defendant denies that plaintiff has

been damaged in the sum of eight hundred thousand

dollars ($800,000), or in any other sum whatsoever,

and denies each and every other allegation of para-

graph five of plaintiif 's amended complaint not here-

in specifically admitted.

And for a further, separate and affirmative de-

fense answering defendant alleges

:

1. That there is a defect of parties plaintiff in

this action in that there is a nonjoinder of cotenants

of plaintiff or any of them as plaintiffs, and that

there is a defect of parties defendant in that plain-

tiff's cotenants or any of them are not joined as de-

fendants.

2. That defendant is unable to state the name or

names of said cotenants of plaintiff.

For a second further separate and affirmative de-

fense, answering defendant alleges

:

1. That it is the owner of an undivided seven-

tenths (7/10) of and entitled to the possession of

that certain placer mining claim, situated in the Cape

Nome Recording District, District of Alaska, more

particularly described as follows, to wit:
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Commencing at the south corner, which is identical

with the northeast corner of creek claim No. 1 Below

Discovery on Dry Creek; thence N. 57° 36' W. 1158.

feet to the west corner, which is identical with the

northwest corner of said claim No. 1 Below on Dry

Creek; the southeast corner of Discovery claim on

said Dry Creek and the southwest corner of

Franklin Bench claim; thence N. 65° 55' E. 621.6

feet to the north corner, which is identical with the

southeast corner of Franklin Bench Claim; thence

S. 62° 13' E. 1031.3 feet to the east corner; thence

S. 51° 55' W. 638. feet to the south corner of place

of beginning ; containing an area of 13.781 acres.

All bearings refer to the true meridian, variation

19° 10' E.

Which said premises are called the Bear Cub Min-

ing Claim, and includes all lands and premises de-

scribed in plaintiff's complaint. That it and' its

grantors have been such owners and entitled to the

possession of said premises at all times mentioned

in plaintiif 's complaint and for a time long prior to

the commencement of this action.

3. That the nature and duration of the estate of

answering defendant is that of an estate in fee of and

in an undlv^ided seven-tenths interest in and to the

above-described premises under and by virtue of

valid and subsisting mining locations made under

the mineral land laws of the United States by its

grantors and predecessors in interest.

And for a third, further separate and affirmative

defense, answering defendant alleges

:
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1. That heretofore, to wit, on and prior to June

12th, 1899, one Axel Olsen was the owner in fee in

the possession of and entitled to the possession of a

certain placer mining claim situate in the Cape Nome

Mining & Eecording District, District of Alaska, on

the left or east side of Dry Creek, known as and

called the "Bear Cub" Placer Mining Claim, which

said "Bear Cub" Placer Mining Claim contained

within its exterior boundaries all the lands and prem-

ises described in plaintiff's amended complaint, un-

der and by virtue of valid and subsisting placer min-

ing location of said ground.

2. That thereafter, and prior to the commence-

ment of this action, the said Axel Olsen, did, by writ-

ten conveyance, grant, bargain, sell and convey to

this defendant and to the Nome Exploration Com-

pany, its codefendant, the whole of said "Bear Cub"

Placer Mining Claim, and ever since this answering

defendant and its codefendant have been and now

are the owners in fee, in the possession of and enti-

tled to the possession of the said "Bear Cub" placer

mining claim, and the whole thereof.

Wherefore, defendant prays that plaintiff's com-

plaint be dismissed and that it go hence with its costs

and disbursements in this action incurred.

A. J. DALY,
Attorney for Defendant Bear Mining and Trading

Company.

United States of America,

District of Alaska,—ss.

O. W. Carlson, being first duly sworn, deposes and

says : I am the attorney in fact and managing agent
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of said Bear Mining and Trading Company; that I

have read the foregoing answer, know the contents

thereof, and the same is true as I verily believe. The

reason why this verification is made by me is that

said defendant is a corporation.

O. W. CARLSON.

Subscribed and sworn to before me this 10th day

of October, 1897.

[Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

United States of America,

District of Alaska,—ss.

Due service of the within is hereby

accepted at Nome, Alaska, this 10th day of Oct., 1907,

by receiving a copy thereof.

JAS. W.BELL, '

Of Attorney for Pltff.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. W. H.

Bush, Plaintiff, vs. Bear Mining and Trading Co. et

al., Defendants. Answer of Bear Mining & Trading

Co. Filed in the office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Oct. 10, 1907.

Jno. H. Dunn, Clerk. By ^

, Dep-

uty. (Z) A. J. Daly, Attorney for Answering

Deft.
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In the District Court for the District of Alaska,

Second Division.

No. .

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY et al.,

Defendants.

Motion to Strike [First Defense of Answer of The

Nome Exploration Co.]

Comes now the plaintiff in the above-entitled ac-

tion and moves the Court to strike out the first, fur-

ther, separate and affirmative defense of the sepa-

rate answer of the defendant Nome Exploration

Company, as alleged and set forth in paragraphs one

and two thereof, for the reason that said matters

and things therein alleged constitute no defense to

the said action to the said plaintiff, and is sham, friv-

olous and irrelevant, and for the further reason that

the said alleged defense set forth in said first, fur-

ther, separate and affirmative defense should be

taken by demurrer.

GEO. D. SCHOFIELD,
J. J. REAGAN,
HOBBES & BELL,

Attorneys for Plaintiff.

Service of foregoing by copy admitted this 15th

day of October, 1907.
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Service by copy admitted tMs 15tli day of October,

1907.

ALBERT FINK,

By L. S. KERR,
Attorney for Defendant.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Company,

Defendants. Motion to Strike. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Oct. 15, 1907. Jno. H. Dunn,

Clerk. By , Deputy. L. Hobbes &

Bell, Attorneys for Plaintiff.

In tlie District Court for the District of Alaska,

Second Division.

No. .

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY et al.,

Defendants.

Motion to Strike [First Defense of Answer of 0. W.
Carlson etal.].

Comes now the plaintiff in the above-entitled ac-

tion and moves the Court to strike out the first, fur-

ther, separate and affirmative defense of the separate

answer of the defendant, 0. W. Carlson, A. N. Ash-

ley, and R. D. Adams, as alleged and set forth in par-

agraphs one and two thereof; for the reason that
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said matters and things therein alleged constitute no

defense to the said action of the said plaintiff, and is

sham, frivolous and irrelevant, and for the further

reason that the said alleged defense set forth in said

first, further, separate and affirmative defense should

be taken by demurrer.
GEO. D. SCHOFIELD,
J. J. REAGAN,
HOBBES & BELL,

Attorneys for Plaintiff.

Service by copy admitted this 15th day of October,

1907.

A. J. DALY,
Attorney for Defendants.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Companj^,

Defendants. Motion to Strike. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Oct. 15, 1907. Jno. H. Dunn,

Clerk. By , Deputy. L. Hobbes &
Bell, Attornevs for Plaintiff.

In the District Court for the District of Alaska,

Second Division.

No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation)

et al.,

Defendants.
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Motion to Strike [First Defense of Answer of The
Bear Mining & Trading Co.].

Comes now the above-named plaintiff in the above-

entitled action, and moves the Court to strike out the

first, further, separate and affirmative defense of the

separate answer of the defendant Bear Mining &
Trading Co., as alleged and set forth in paragraphs

one and two thereof, for the reason that said matters

and things therein alleged constitute no defense to

the said action of the said plaintiff, and is sham,

frivolous and irrelevant, and for the further reason

that the said alleged defense set forth in said first,

further, separate and affirmative defense should be

taken by demurrer.

GEO. D. SCHOFIELD,
J. J. REAGAN,
HOBBES & BELL,

Attorneys for Plaintiff.

Service of foregoing by copy admitted this 15th

day of October, 1907.

A. J. DALY.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Company,

Defendants. Motion to Strike. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Oct. 15, 1907. Jno. H. Dunn,

Clerk. By , Deputy. L. Hobbes &

Bell, Attorneys for Plaintiff.
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In the District Court for the District of Alaska,

Second Division.

No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIOXEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING AND TRAD-
ING COMPANY (a Corporation), O. W.
CARLSON, R. D. ADAMS, AXEL OLSON,

CHARLES CURRY, HENRY TOMLIN-
SON, JOHN DOE and RICHARD ROE,

Wliose True Names are Unknown,

Defendants.

Order Sustaining Motions to Strike.

This cause came on regular^ to be heard upon

plaintiff's motions to strike out the first, further, sep-

arate and affirmative defense of the separate an-

swers of the defendants O. W. Carlson, A. N. Ashley

and R. D. Adams; Nome Exploration Company, and

the Bear Mining and Trading Company.

The said motions were submitted to the Court

without argument, and the Court being fully advised

in the premises, after due consideration, orders and

adjudges that the said three motions be, and the

same are hereby sustained, on the ground that a de-

murrer is the procedure provided by the Code for
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alleging the defect of nonjoinder of parties to an ac-

tion.

Done at Nome, Alaska, this 14th day of December,

1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1606. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. William H. Bush, Plaintiff, vs. Pioneer Min-

ing Company (a Corporation), Nome Exploration

Company (a Corporation), Bear Mining and Trad-

ing Company (a Corporation), O. W. Carlson, R. D.

Adams, Axel Olson, Charles Curry, Henry Tomlin-

son, John Doe and Richard Roe, Whose True Names
are Unknown, Defendants. Order Sustaining Mo-

tions to Strike. Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Dec. 14, 1907. Jno. H. Dunn, Clerk. By
,

Deputy. Vol. 6, Orders and Judgments, p. 11, Comp.

McB.

In the District Court for the District of Alaska,

Second Division.

Cause No. 1606.

WILLIAM H. BUSH,
Plaintife,

vs.

PIONEER MINING. COMPANY et al.,

Defendants.

Reply [Filed Dec. 20, 1907].

Comes now the above-named plaintiff and replying

to the several and separate answers of the above-
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named defendants in said action, denies, admits and

alleges

:

1.

Replying to the second, further, separate and af-

firmative defense of the defendant, Bear Mining and

Trading Company, the plaintiff denies all and singu-

lar each and every allegation, matter and thing there-

in contained and the whole thereof, save and except

that the said defendant is in possession of the prem-

ises described.

2.

Replying to the third, further, separate and af-

firmative defense of defendant. Bear Mining and

Trading Company, plaintiff denies all and singular

each and every allegation, matter and thing therein

contained, and the whole thereof, save and except

that the defendant is in possession of the premises

described.

3.

Replying to the second, further and affirmative de-

fense of defendant, Nome Exploration Company, the

plaintiff denies all and singular each and every alle-

gation, matter and thing therein contained, and the

whole thereof.

4.

Replying to the third further, separate and affirma-

tive defense, the plaintiff denies all and singular

each and everj^ allegation, matter and thing therein

contained, and the whole thereof, save and except

that the defendants are in possession of the premises

described.

5.

Replying to the second, further, separate and af-
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firmative defense of the defendants, O. W. Carlson,

A. M. Ashley and R. D. Adams, the plaintiff denies

all and singular each and every allegation, matter

and thing therein contained, save and except that

the said defendants are in possession of the premises

described.

6.

Repljdng to the third, further, separate and af-

firmative defense of the defendants, O. W. Carlson,

A. M. Ashley and R. D. Adams, the plaintiff denies

all and singular each and every allegation, matter

and thing therein contained and the whole thereof.

And for a further, separate and affirmative reply

to the further, separate and affirmative defense of

answering defendants, plaintiff alleges:

1.

That between the 31st day of December, 1899, and

the first day of January, 1901, no work or labor was

performed or improvements made on or for the min-

ing claim described in defendants answer by defend-

ants, their grantors or predecessors in interest,

or by any person acting for them or in their

behalf, to the value of one hundred dollars, or

anj^ other sum whatsoever; nor did defendants,

their grantors or predecessors in interest, or any

person acting for them, or in their behalf, after

the 31st day of December, 1899, resume work upon

said mining claim ; that thereafter, and prior to the

time defendants, their grantors or predecessors in

interest resumed work upon the said mining claim

described in defendants' answer, or any portion

thereof, the grantors and predecessors in interest of
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the plaintiff entered upon tlie mining claim described

in defendants' answer, in pursuance of the mineral

laws of the United States, and did all and singular

each and everything requisite and necessary to be

done to make a valid mining location under the min-

eral laws of the United States and the local rules,

laws, regulations and customs of the district wherein

said claim was situate, whereby the claim of the de-

fendants, their grantors and predecessors in interest

to the mining claim described in defendants' answer

became forfeited, and the grantors and predecessors

of plaintiff in interest became the owners in fee

thereof under and by virtue of the aforesaid valid

and subsisting mining location made by the grantors

and predecessors in interest of the said plaintiff as

aforesaid, and ever since and thence hitherto the

plaintiff, his grantors, predecessors in interest have

been and are now the owners in fee of all the prem-

ises described in plaintiff's complaint, being a por-

tion of the premises described in defendants' an-

swer, and entitled to the possession thereof and the

whole thereof.

And for a further, separate and affirmative reply

to the further, separate and affirmative defense of

answering defendants, plaintiff alleges

:

1.

That between the 31st day of December, 1900, and

the first day of January, 1902, no work or labor

was performed or improvements made on or for the

mining claim described in defendants' answer by de-

fendants, their grantors or predecessors in interest,

or by any person acting for them or in their behalf.
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to the value of one hundred dollars, or any other sum

whatsoever; nor did defendants, their grantors or

predecessors in interest, or any person acting for

them or in their behalf, after the 31st day of Decem-

ber, 1900, resume work upon said mining claim de-

scribed in the defendants' answer, or any portion

thereof, and the grantors and predecessors in inter-

est of the plaintiff entered upon the mining claim

described in defendants' answer, in pursuance of the

mineral laws of the United States, and did all and

singular each and, ever3^hing requisite and necessary

to be done to make a valid mining location under the

mineral land laws of the United States and the local

rules, laws, regulations and customs of the district

wherein said claim was situate, whereby the claim of

the defendants, their grantors, and predecessors in

interest to the mining claim described in defendants'

answer became forfeited, and the grantors and prede-

cessors in interest of plaintiff became the owners in

fee thereof under and by virtue of the aforesaid valid

and subsisting mining location made by the gran-

tors and predecessors in interest of the said plain-

tiff as aforesaid, and ever since and thence hitherto

the plaintiff, his grantors and predecessors in inter-

est have been and now are the owners in fee of all

the premises described in plaintiff's complaint, and

being a portion of the ground described in defend-

ants' answer, and entitled to the possession thereof

and the whole thereof.
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Wherefore plaintiff prays judgment as demanded

in his amended complaint.

JAS. W. BELL,
JOHN J. REAGAN,
GEO. D. SCHOFIELD,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

James W. Bell, being first duly sworn, deposes and

says : That he is one of the attorneys for the plain-

tiff in the above-entitled action ; that he has read the

foregoing reply, knows the contents thereof, and be-

lieves the same to be true ; that he makes this veri-

fication for and on behalf of the plaintiff in said ac-

tion for the reason that said plaintiff is without the

District of Alaska and unable to make this verifica-

tion.

[Seal] JAS. W. BELL,

Subscribed and sworn to before me this 20th day

of December, 1907.

ALFRED J. DALY,
Notary Public in and For the District of Alaska.

Service by copy of the foregoing admitted this

20th day of December, 1907.

Attorney for Pioneer Mining Co.

A. J. DALY,
Attorney for Bear Mining and Trading Company.

IRA D. ORTON,
Attorney for Home Exploration Co.

A. J. DALY,
Attorney for Adams, Ashley & Carlson.
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[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Company et

al.. Defendant. Eeply. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome, Dec. 20, 1907. Jno. H. Dunn, Clerk. By
, Deputy. (Z). Hobbes & Bell, At-

torneys for Plaintiff.

In the District Court for the District of Alaska,

Second Division.

Cause No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY et al..

Defendants.

Reply to the Separate Answer of the Pioneer Min-

ing Company.

Comes now the plaintiff in the above-entitled ac-

tion and replying to the separate answer of the de-

fendant. Pioneer Mining Company, alleges

:

1.

That the said defendant has been during all the

times mentioned and is now in possession of the

premises described under a mortgage from the Nome
Exploration Company, its codefendant herein, with

the right and privilege of taking and receiving the

rents, issues and profits thereof, according to the

terms of the said mortgage and has received under

the terms of the said mortgage from said Nome Ex-
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pioration, all the rents, issues and profits thereof

claimed by the Nome Exploration Company.

2.

And plaintiff further alleges that the said defend-

ant. Pioneer Mining Company, has during all times

mentioned and does now own and control a majority

of the stock of the said Nome Exploration Company,

and has therefore exercised dominion and control

over the alleged claim of the defendant, Nome Explo-

ration Company, in and to the premises described.

Wherefore plaintiif prays judgment as demanded

in his amended complaint.

JAS. W. BELL,

JOHN J. REAGAN,
GEO. D. SCHOFIELD,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

James W. Bell, being first duly sworn, deposes and

says : That he is one of the attorneys for the plaintiff

in the aboYe-entitled action, and that he has read

the foregoing reply, knows the contents thereof and

believes the same to be true ; that he makes this veri-

fication for and on behalf of the plaintiff in said ac-

tion for the reason that said plaintiff is without the

District of Alaska and unable to make this verifica-

tion.

JAS. W. BELL.

Subscribed and sworn to before me this 20th day

of December, 1907.

[Seal] IDA G. LEMMON,
Notary Public in and for the District of Alaska.
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Sendee by copy of the foregoing admitted this 20th

day of December, 1907.

lEA D. ORTON,
Attorney for Pioneer Mining Co.

[Endorsed] : No. 1606. In the District Conrt

for the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Company et

al., Defendant. Reply to the Separate Answer of

the Pioneer Mining Company. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Dec. 20, 1907. Jno. H. Dunn,

Clerk. By , Deputy. (Z) Hobbes

& Bell, Attorneys for Plaintiff.

[Amended Complaint.]

In the District Conrt for the District of Alaska,

Second Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING & TRAD-
ING COMPANY (a Corporation), O. W.
CARLSON, R. D. ADAMS, AXEL OLSON,
HENRY TOMLINSON, JOHN DOE and

RICHARD ROE, Whose True Names are Un-

known,

Defendants.
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Comes now the above-named plaintiff,, William H.

Bush, and by leave of Court first had and obtained,

files this, his amended complaint in the above-entitled

action against the above-named defendants, Pioneer

Mining Company, a corporation, Nome Exploration

Company, a corporation. Bear Mining & Trading

Company, a corporation, O. W. Carlson, R. D. Ad-

ams, Axel Olson, Henry Tomlinson, John Doe and

Richard Roe, whose true names are unknown, and

alleges

:

I.

That the said defendants, the Pioneer Mining Com-

pany, the Nome Exploration Company, and the Bear

Mining & Trading Company, and each of them, are

corporations, authorized to do and transact business

in the District of Alaska.

II.

That the said John Doe and Richard Roe are ficti-

tious names set forth herein to be applied to persons

in unlawful possession of said claim, whose true

names are unknown to plaintiff at this time.

III.

That the said plaintiff is the ow^ner in fee of an

undivided one-fourth (1/4) interest in the premises

hereinafter described, and entitled to the inmiediate

possession thereof, under and by virtue of valid and

subsisting mining locations, made by his predecessors

in interest, under the Mineral Land Laws of the

United States, on and subsequent to August 1st, 1900,

who thereafter conveyed to said plaintiff by certain

m.esne conveyances, an undivided one-fourth interest

of, in and to said premises.
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IV.

That the said premises are described as com-

mencing at stake No. 1 or the south corner, which is

identical with the east corner of No. 1 Below Dis-

covery on Dry Creek; thence north 57° 33' W., 1156.8

feet to stake No. 2 or the N. W. corner, which is

identical with the north corner of said No. 1 Below

on Dry Creek; thence S. 80° 49' E, 712.5 feet to stake

No. 3 or the northeast corner; thence S. 28° 18' E.,

575.6 feet to stake No. 1 or place of beginning; con-

taining an area of 3.734 acres. All bearings refer

to the true meridian. Magnetic declination 19° 10'

E. And situated in the Cape Nome Mining District,

Cape Nome Recording District, District of Alaska.

V.

That on or about the month of June 1906 the said

defendants ousted and ejected the plaintiff from the

above-described premises and ever since said time

have unlawfully withheld, and do now unlawfully

withhold from the plaintiff the possession thereof, to

his damage in the sum of eight hundred thousand

dollars ($800,000.).

Wherefore, the plaintiff prays judgment for the

possession of the premises herein described and that

he be adjudged the owner in fee of an undivided one-

fourth interest in and to the same and that he have

and recover from the said defendants as damages the

sum of eight hundred thousand dollars ($800,000)

and for costs and disbursements.

JAS. W. BELL,
J. J. REAGAN,
T. M. REED,

Attorneys for Plaintiff.
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United States of America,

District of Alaska,—ss.

William H. Bush, being first duly sworn, deposes

and says: That he is the plaintiff in the above-en-

titled action ; that he has read the foregoing amended

complaint, knows the contents thereof, and that the

same is true as he verily believes.

WM. H. BUSH.

Subscribed and sworn to before me this 16th day

of September, 1908.

[Seal] JAS. W. BELL,
Notary Public, for the District of Alaska, residing at

Nome.

[Endorsed] : Copy No. 1606. In District Court

Alaska, 2nd Div. William H. Bush v. Pioneer Min-

ing Co. & others. Amended Complaint. Filed in

the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sept. 16, 1908. Jno. H.

Dunn, Clerk. By , Deputy.
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[Minutes of Trial—Sept. 15, 1908.]

In the District Court for the District of Alaska,

Second Division.

TERM MINUTES.

Special April, 1908, Term begun and held at the

Town of Nome in said District and Division

April 6, 1908.

Tuesday, September 15, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

E. Coke Hill, Asst. U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had

:

No. 1606.

BUSH
vs.

PIONEER MINING CO. et al.

Trial resumed, jurors all present, Chas. Curry on

the stand for further cross-examination, after which

plaintiff read in evidence the depositions of W. J.

AJexander and Frank A. Talcott, and at 12 o'clock

noon the jury was admonished and excused until 2

P.M.
2 P.M.

No. 1606.

BUSH
vs.

PIONEER MINING CO et al.
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Trial resumed, jurors all present. Counsel re-

sumed the reading of the deposition of Frank A, Tal-

cott, after which plaintiff offered in evidence a certi-

fied copy of location notice of East Limit Bench

Claim by W. J. Alexander Jan. 1, 1901, which was

admitted over objection of defendants and marked

Plaintiff's Exhibit 11. Counsel for plaintiff offered

in evidence deed from W. J. Alexander to W. H.

Bush et al., July 19, 1907, which was objected to by

defendant's counsel and objection sustained. Ira D.

Orton thereupon moved to strike from the record all

the evidence as to a location or acts of location made

b}^ W. J. Alexander the grantor mentioned in the

deed excluded, as being irrelevant, incompetent and

immaterial, and after argument by counsel, the mat-

ter was taken under advisement until to-morrow

morning.

At 5 P. M. the jury was admonished and excused

until to-morrow 10 A. M., and Court adjourned until

8 P.M.
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[Minutes of Trial—Sept. 16, 1908.]

In the District Court for the District of Alaska,

Second Division.

TERM MINUTES.

Special April 1908 Term of said Court begun and

held at the Town of Nome in said District and

Division April 6, 1908.

Wednesday, September 16, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFEED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

E. Coke Hill, Asst. U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had

:

No. 1606.

BUSH
vs.

PIONEER MINING CO. et al.

(All jurors not engaged in this case were excused

until 10 A. M. to-morrow) A. N. Leopold being ex-

cused until Tuesday next. Trial resumed, jurors all

present. The Court granted defendants' motion to

strike all the evidence in regard to the W. J. Alex-

ander location. S. H. Stevens was sw^orn and testi-

fied for plaintiff, and thereafter plaintiff moved to

reinstate the evidence in regard to the Alexander lo-

cation which motion was overruled.
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Plaintiff then read in evidence the cross-examina-

tion of B. D. Blakeslee, and then Daniel A. Jones was

sworn and testified for plaintiff. Witness identified

a map of the property in controversy as having been

made by himself. Plaintiff then offered in evidence

the portion of the map showing the fraction which

was admitted and marked Plaintiff's Exhibit 12. On

motion plaintiff was granted permission to amend

paragraph 4 of amended complaint to conform to the

distances proven by the survey, counsel stipulating

that the answers to amended complaint as amended

may stand. A. N. Ashley and Axel Olsen were each

sworn and testified for plaintilf , after which plaintiff

read in evidence a portion of the cross-examination

of Niels Christianson. Guy W. Campbell was then

sworn and testified until 12 o'clock noon when the

jury was admonished and Court adjourned until 1-45

P. M.

1-45 P. M.

No. 1606.

BUSH
vs.

PIONEER MINING CO. et al.

Trial resumed, jurors all present, Guy W. Camp-

bell on the stand for further direct examination.

Plaintiff offered in evidence resolution on page 4 of

the minutes of Nome Exploration Co. attached to the

deposition of Jafet Lindeberg and also deed from

Nome Exploration Co. to the Pioneer Mining Co.

Nov. 27, 1903 of the property in controversy, being a

certified copy, which were admitted over objection of
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defendants and marked respectively Plaintiff's Ex-

hibits 13 and 14. On cross-examination of witness

defendants offered in evidence defeasance Nome Ex-

ploration Co. to Pioneer Mining Co. Nov. 27, 1903,

which was admitted over objection of plaintiff and

marked Defendants' Exhibit "A." Albert Fink, on

behalf of defendants, moved to strike out the resolu-

tion and deed heretofore admitted and marked Plain-

tiff's Exhibits 13 and 14, which motion was granted

and the exhibits stricken.

Plaintiff rests.

DEFENDANT'S CASE.

Ira D. Orton on behalf of the Pioneer Mining Co.

moved the Court that a nonsuit be entered as to the

defendant Pioneer Mining Co., which motion was

granted.

Axel Olsen was recalled and testified on behalf of

defendants. The witness identified a certified copy

of location notice of the Bear Cub claim by Axel

Olsen June 11, 1899, which was admitted and marked

Defendants' Exhibit "C." Defendants also offered

for identification map of Bear Cub claim and adjoin-

ing claims which was admitted and marked Defend-

ants' Identification "B," and thereafter offered a

certified copy of deed from Axel Olsen to Bear Min-

ing & Trading Co. Oct. 7, 1905, which was admitted

and marked Defendants' Exhibit "D."

At 5 P. M, the jury was admonished and Court ad-

journed until Thursday, Sept. 17, 1908, at 10 A. M.



80 William H. Bush vs.

In the United States District Court, District of

Alaska, Second Division.

W. H. BUSH,
Plaintiff,

vs.

NOME EXPLOEATION COMPANY (a Corpora-

tion) et al.,

Defendants.

Verdict.

We, the jury in the above-entitled action, find for

the defendants and against the plaintiff, that the

plaintiff is not and was not at an}^ of the times men-

tioned in plaintiff's amended complaint the owner

of an undivided one-fourth interest, or any interest

in the premises described in his amended complaint,

and was not at any of the times mentioned in said

complaint, and is not now, entitled to the possession

of said premises ; but that the defendants. Bear Min-

ing & Trading Company and the Nome Exploration

Company, are and were at all times in said complaint

mentioned the owners in fee and entitled to the pos-

session of the premises described in plaintiff's

amended complaint undej:' and by virtue of a location

thereof as a placer mining claim; and that the de-

fendants, Carlson, Ashley and Adams, were the

owners of leasehold estates therein, as set forth in

their answer, but now expired.

Dated at Nome, Alaska, September 23, 1908.

C. V. LA FAROE,
Foreman.
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[Endorsed] : No. 1606. Wm. H. Bush vs. Bear

Mining & Trading Co. et al. Verdict. Filed in the

office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sep. 23, 1908. Jno. H.

Dunn, Clerk. By , Deputy. McB.

In the District Court in and for the District of

Alaska, 2nd Division.

WM. H. BUSH,
Plaintiff,

vs.

THE NOME EXPLORATION CO. et al.,

Defendants.

Motion for a New Trial.

Comes now the plaintiff in the above-entitled ac-

tion and moves the Court that the verdict rendered

herein in favor of the defendants be set aside and a

new trial granted upon the following causes mater-

ially affecting the substantial rights of the plaintiif

:

1. Irregularity in the proceedings of the Court,

jury and defendants and order of the Court and

abuse of discretion, by which the said plaintiff was

prevented from having a fair trial, as appears from

the affidavits submitted in support hereof

;

2. Misconduct of the jury and prevailing party

as shown by the affidavits submitted in support here-

of;

3. Accident and surprise which ordinary prud-

ence could not have guarded against

;

4. Newly discovered evidence material for the

plaintiff which he could not with reasonable diligence

have discovered and produced at the trial

;
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5. That tlie verdict is against the law

;

6. Error in law occurring at the trial and ex-

cepted to by the plaintiff, namely, error in rejecting

proof of the Alexander location of January 1st, 1901

;

error in granting a nonsuit as to the Pioneer Mining

Company; error in the instructions given by the

Court and excepted to by the plaintiff, and error in

refusing to give instructions requested by the plain-

tiff and excepted to by the said plaintiff

:

The 1st, 2d, 3d and 4th grounds for new trial are

based upon affidavits submitted in support of this

motion.

JAS. W. BELL,
T. M. REED,
JNO. EEGAN,

Attorneys for Plaintiff.

Eec'd a copy of above this Sept. 26th, 1908.

A. J. DALY,
Defts. Atty. for Ashley, Carlson, Adams, Bear M. &

T. Co.

ALBERT FINK &
IRA D. ORTON,
By A. J. DALY,

Attys. for Nome X Co.

[Endorsed] : Original. No. 1606. Dist. Court,

Alaska, 2d Division. Wm. H. Bush v. Exploration

Co. et al. Motion for New Trial. Piled in the office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Sep. 26, 1908. Jno. H. Dunn,

Clerk. By
, Deputy. Jas. W. Bell,

T. M. Reed & Jno. J. Reagan, Plff 's Attys. McB.
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[Opinion on Motion for a New Trial.]

In the District Court for the District of Alaska,

Second Division.

WILLIAM H. BUSH
vs.

PIONEER MINING CO., BEAR MINING COM-
PANY et al.

Action of ejectment resulting in a verdict in favor

of the defendants.

Motion for new trial.

HOBBES and BELL, T. M. REED and JOHN
J. REAGAN, for Plaintiff.

I. D. ORTON, A. J. DALY and ALBERT
FINK, for Defendants.

The ground of the motion for the new trial upon

which the plaintiff mainly relies, is embodied in the

reason number six in support of the motion, phrased

in this language

:

"Error in law occurring at the trial and excepted

to by the plaintiff, namely, error in rejecting proof

of the Alexander location of January 1, 1901 ; error

in granting a nonsuit as to the Pioneer Mining Com-

pany; error in the instructions given and excepted

to by the plaintiff, and error in refusing to give in-

structions requested by the plaintiff and excepted to

by the said plaintiff."
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These propositions will now be considered in the

order given above.

1. Did the Court err in rejecting proof of the

Alexander location of January 1, 1901 ?

The determination of this question will depend on

the pleadings of the plaintiff as they stood at the

time of the trial.

On September 24, 1906, the complaint proper was

filed. The plaintiff therein deraigned his title to the

premises in controversy, the Big Clid Fractional

Claim, from a location made by F. F. Bowers on

August 1, 1900, and an amended location thereof of

subsequent date under the name of the "Daisy Placer

Mining Claim," alleging mesne conveyances where-

by on or about the — day of , 1905, he, the plain-

tiff, became the owner of an undivided one-fourth

interest in the said "Daisy" claim.

On August 14, 1907, an amended complaint was

filed by leave of the Court.

The plaintiff in that pleading omits the detailed

recital of the two several locations hereinabove men-

tioned, and in section three alleges

:

"That the said plaintiff is the owner in fee of an

undivided one-fourth interest in the premises herein-

after described, and entitled to the immediate pos-

session thereof, under and by virtue of valid and sub-

sisting mining locations, made by his predecessors

in interest under the mineral land laws of the United

States on and subsequent to August 1, 1900, who

thereafter conveyed to said plaintiff by certain mesne

conveyances an undivided one-fourth interest of, in

and to said premises."
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i^owliere in this amended complaint is the claim

in controversy given a name, but a description of it

by metes and bounds does appear.

On September 4, 1907, a motion was filed to make

this amended complaint more definite and certain,

by setting forth therein under what mining locations

plaintiff claims to have an undivided one-fourth in-

terest in the premises described in the complaint, and

when and by whom said locations were made. Sub-

sequently after argument the motion was overruled

by the Court.

The plaintiff in this second complaint describes it

as an amended complaint.

On September 16, 1908, the plaintiff filed a third

complaint to which he also gave the title amended

complaint.

The apparent object of the pleader in filing the

first amended complaint was to allege either the lo-

cation of the Big Clid coupled with the location of

the Daisy as an amendment of the Big Clid, or to al-

lege these with another location made subsequent to

August 1, 1900.

There is nothing in the second pleading suggestive

of an intent to open the way for the introduction

of evidence of a title accruing to the plaintiff after

the institution of the action.

Under the provisions of the Civil Code for Alaska

it is the peculiar function of a supplemental com-

plaint to give notice of such design of the pleader.

Section 98 of the Code, Chapter 11, authorizes a

supplemental complaint and prescribes the charac-
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teristies clistinguisliing it from both an original and

an amended complaint.

The language of the section is:

''The plaintiff and defendant respectively may be

allowed on motion to make a supplemental com-

plaint, answer or reply, alleging facts material to

the case occurring after the former complaint, an-,

swer, or reply. Copies of all pleadings subsequent

to the complaint must be served upon the adverse

party or his state attorney."

The feature on the face of a complaint, or other

pleading, which marks it as supplemental is seen

in its allegation of facts material to the case ex-

pressed to have accrued after the former complaint,

or other pleading. It will not suffice to veil the

nature of the pleading by means of misleading or

uncertain language. The legislative intent mani-

fested by the language of section 98 is, that the

Court and adverse party shall be enabled thereby

readily to take notice, by reading the pleading, of

its true meaning and purpose.

The first amended complaint of August 14, 1907,

discloses no intent to introduce at the trial evidence

of a title acquired later than the filing of the orig-

inal complaint in the action.

Nor does the third complaint, also labeled

amended complaint, notify of such intent; for it was

filed to give a more accurate description of the

ground which was the subject of the controversy,

than the first amended complaint furnished and for

that purpose only.

The counsel for the plaintiff have urged that the

pleader's intent to allege facts occurring subsequent
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to the filing of the original complaint is shown by

the motion which accompanied the complaint of

Aug, 14, 1907, and was attached to it.

That motion reads: "Comes now the plaintiff in

the above-entitled action and moves the Court for

leave to file an amended complaint in said action.

This motion is based on the records and files in the

above-entitled action, and facts occurring subse-

quent to the filing of the original complaint therein."

This language is not useful to establish the plain-

tiff's right to introduce evidence of the Alexander

location of 1901, for the reason that the proof intro-

duced must correspond with the allegations written

in the pleadings.

Any other rule would cause uncertainty and con-

fusion in determining what evidence is admissible

upon the trial of cases.

That the true test of a supplemental complaint is

to be found only in its own allegations, is affirmed

in 21 Ency. PI. and Practice, p. 67, paragraph 3.

That paragraph states:

"A supplemental pleading should in strictness

purport to be such, but the true nature of the plead-

ing will be determined solely by its allegations and

not by the mere name given to it by the pleader.'*

Hospes vs. Northwestern Mfg. Co., 22 Fed. Rep. 565.

So the preceding paragraph 2, page 67, of 21 Enc,

PI, and Practice, supra, lends its aid to clear the

matter of haze. It reads as follows

:

"The supplemental pleading must be such a one

as was described when leave was asked, and such

as was contemplated by the order granting leave,
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and the pleader must not attempt to do, inferentlally

though not directly, what the order of the Court for-

bids."

When the Court in the present case granted leave

to plaintiff to file an amended complaint, which

asserted his title in brief form and in tenns general

rather than specific, omitting the details employed

by him in deraigning title in the original complaint,

he gave the Court neither in the words of the pro-

posed amendment nor in the language of his motion,

any information that he alleged a title acquired

since the pendency of the action.

The motion informed the Court that it was "based

on the records and files in the above-entitled action,

and facts accruing subsequent to the filing of the

original complaint therein."

The motion and complaint, read one following the

other, did not advise the Court of a title to the

ground passing to him by conveyance subsequent

to the bringing of the action. The amended com-

l^laint, at most, gave notice that possibly he might

rely on a title whose source was subsequent to

August 1, 1900; while the motion told of "facts"

—

not revealed—which had occurred after the filing

of the original complaint.

In trying to make an amended complaint do ser-

vice as a supplemental complaint—defined as a sup-

plemental complaint is by the Alaska statute—the

plaintife exacts as a right from the Court that which

was never granted him; for the Court granted him

the right to file an amended complaint—not a com-

plaint which would change the basis of the action.
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The views thus far announced as to the nature

and office of a supplemental complaint are in accord
with a line of decisions by the highest court of the

State of California. The Supreme Court of that

State say:

"A defendant in ejectment can only set up a title

acquired pending the action by amending his answer

and averring the fact that the title was acquired

since the commencement of the action." Riley vs.

Lancaster, 39 Cal. 354.

"Facts which occur subsequent to filing an an-

swer materially affecting the rights of the respective

parties to the advantage of the defendant and which,

if in evidence, would necessarily change the result to

the detriment of the plaintiff, should be embodied in

a supplementary answer, to authorize evidence of

them without plaintiif's consent." McMinn vs.

O'Connor, 27 Cal. 248.

"After-acquired title can onl.y be made available

by setting it up in a supplemental answer." Bag-

ley vs. Ward, 37 Cal. 121; Moss vs. Shear, 30 Cal.

468.

These California authorities are all decisions

based on a statute providing for and defining sup-

plemental pleadings.

And in Hardy vs. Johnson, 68 U. S. 702, 17 L. E.

502, Justice Field, speaking for the Supreme Court

of the United States, sa3^s:

"Any title acquired subsequently to the issue thus

joined must be set up by supplemental answer in

the nature of a plea puis darrein continuance." He
adds that this is the use and purpose of a supple-

mental complaint in the Circuit Court of the United
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States—^meaning the court of tlie circuit to which he
was assigned, "^emhracing the Pacific Coast.

The foregoing considerations lead to the conclu-

sion that the Court, in holding the plaintiff in this

case to good faith and in attaching to his pleadings

the meaning which he himself affixed to them, com-

mitted no error when he excluded evidence of the

Alexander location, the foundation of an alleged

title vesting in plaintiff subsequently to the bring-

ing of the present action.

All the various acts of the Court assigned as er-

roneous in reason No. Six have been carefully con-

sidered, and I am of the opinion that the rulings ex-

cepted to were correct in view of the facts developed

in the case.

I discover no substantial merit in any of the

other grounds alleged in supoprt of the motion, and

the motion is now overruled.

ALFRED S. MOOEE,
District Judge.

Nome, Alaska, December 9, 1908.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush vs. Pioneer Mining Co. et al. Opinion.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Dec. 9, 1908.

Jno. H. Dunn, Clerk. By , Deputy.

McB.
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In the District Court, District of Alaska, Second Di-

vision,

No. 1606.

W. H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLOEATION COMPANY (a

Corporation), BEAR MINING & TRADING
COMPANY (a Coi^ooration), 0. W. CARL-
SON, R. D. ADAMS, AXEL JOHNSON,
CHAS. CURRY, HENRY TOMLINSON,
JOHN DOE and RICHARD ROE,

Defendants.

Judgment.

Tlie above-entitled action having been tried before

the Court and a jury at a special term of the above-

entitled hegun and holden in the town of Nome;

District of Alaska, Second Division, commencing on

the 6th day of April, 1908; plaintiff appearing by

James W. Bell, Esq., and J. J. Reagan, Esq., his

attorneys, and the defendant. Pioneer Mining Com-

pany, appearing by Ira D. Orton, Esq., his attorney;

the defendant Nome Exploration Company, appear-

ing by Ira D. Orton, Esq. and Albert Fink, Esq., its

attorneys; and the defendants. Bear Mining & Trad-

ing Company, 0. W. Carlson, R. D. Adams and A.

N. Ashley, appearing by A. J. Daly, Esq., their at-

torney; and said action having been dismissed by
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plaintiff as to tlie defendants Chas. Cuny and

Henry Tomlinson, and after hearing the evi-

for the plaintiff the Court having granted the mo-

tion of the defendant, Pioneer Mining Company, for

a nonsuit; and a jury in said action after hearing

the evidence and arguments of counsel having re-

turned into court the following verdict:

''In the United States District Court, District of

Alaska, Second Division.

W. H. BUSH,
Plaintiff,

vs.

XOME EXPLORATION COMPANY (a Corpora-

tion) et al..

Defendants.

Verdict.

We, the jur}^ in the above-entitled action, find for

the defendants and against the plaintiff, that the

plaintiff is not and was not at any of the times men-

tioned in plaintiff's amended complaint the owner of

an undivided one-fourth interest, or any interest in

the premises described in his amended complaint,

and was not at any of the times mentioned in said

complaint, and is not now, entitled to the possession

of said premises; but the defendants, Bear Mining &
Trading Company and the Nome Exploration Com-

pany, are and were at all times in said complaint

mentioned the owners in fee and entitled to the pos-

session of the premises described in plaintiff's

amended complaint under and by virtue of a loca-

tion thereof as a placer mining claim; and that the



The Pioneer Mining Company et al. 93

defendants, Carlson, Ashley, and Adams, were the

owners of leasehold estates therein, as set forth in

their answer, but now expired.

Dated at Nome, Alaska, September 23, 1908.

C. V. LAFARGE,
Foreman."

Filed in the Office of the Clerk of the District

Court, District of Alaska, Second Division, at Nome,
September 23, 1908.

Now% by virtue of the law and the premises, it is

by the Court ordered, adjudged and decreed as fol-

low^s, to wit:

1.

That this action be, and the same is hereby dis-

missed and a judgment of nonsuit entered as to the

defendants, Chas. Curry and Henry Tomlinson.

2.

That this action be, and the same is hereby dis-

missed and a judgment of nonsuit is hereby entered

as to the defendant. Pioneer Mining Company, a

corporation, and it is further adjudged that said de-

fendant, Pioneer Mining Company, a corporation,

have and recover of and from plaintiff its costs of

suit taxed at $ .

3.

It is further ordered, adjudged and decreed, that

the plaintiff in this action take nothing as against

defendants, Nome Exploration Company, Bear Min-

ing & Trading Company, 0. W. Carlson, R. D.

Adams and A. N. Ashley.

4.

It is further ordered, adjudged and decreed, that
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the plaintiff is^ and was not, at the time of the com-

mencement of the above-entitled action, or at any of

the times mentioned in his complaint as last

amended, the owner of an undivided one-fourth in-

terest, or any interest, in the premises described in

his complaint, as last amended, and he is not and was

not at any of the times mentioned in said complaint,

as last amended, entitled "^o the possession of said

premises, or any part thei eof, which said premises

are described as follows:

Commencing at stake No. 1, or the S. E., corner

which is identical with the East corner of No. 1

Below Discovery, on Dry Creek; thence North 57°

33' W. 1156.8 feet to stake No. 2, or the N. W.

corner, which is identical with the North corner of

said No. 1 Below on Dry Creek; thence S. 80° 49' E.

712.5 feet to stake No. 3, or the Northeast corner;

thence S. 28° 18' E. 575.6 feet to stake No. 1 or place

of beginning. Containing an area of 3.734 acres.

All bearings refer to the true meridian, magnetic

declination 19° 10' E. All situated in the Cape

Nome Mining District, Cape Nome Recording Dis-

trict, District of Alaska.

5.

It is further ordered, adjudged and decreed, that

the defendants, Bear Mining & Trading Company,

a corporation, and the Nome Exploration Company,

a corporation, are and were at all times mentioned

in plaintiff's amended complaint, as last amended,

the owners in fee and entitled to the possession of

said premises particularly described in the preced-

ing paragraph, by virtue of a location thereof as a



The Pioneer Mining Company et al. 95

placer mining claim ; and that the defendants, O. W.
Carlson, R. D. Adams and A. N. Ashley, were the

owners of a leasehold estate therein, as set forth in

their answer, but now expired.

6.

It is further ordered, adjudged and decreed, that

the defendants Bear Mining & Trading Company, a

corporation, Nome Exploration Company, a corpora-

tion, 0. W. Carlson, R. D. Adams and A. N. Ashley,

have and recover from the plaintiffs their costs of

suit taxed at $ .

Done in open court at Nome, District of Alaska,

Second Division, this 19th day of December, A. D.

1906.

ALFRED S. MOORE,
District Judge, District of Alaska, Second Division.

[Endorsed] : 1606. In the District Court for the

District of Alaska, Second Division. W. H. Bush,

Plaintiff, vs. Nome Exploration Co. et al., Defend-

ant. Judgment. Filed in the office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Dec. 19, 1908. Jno. H. Dunn, Clerk. By
, Deputy. A. J. Daly, Albert Fink, Ira

D. Orton, Attorney for Defendants. Vol. 6. Orders

and Judgments, p. 570. Comp. Ex. D. 2, page 81.

McB.
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[Civil Register in District Court Case No. 1606,]

1606 CIVIL REGISTER
UNITED STATES DISTEICT COUET, ALASKA, SECOND DIVI-

Parties.

WILLIAM H. BUSH,
PlaintiflP,

vs.

PIONEER MINING COM-
PANY (a Corporation), THE
NOME EXPLORATION COM-
PANY (a Corporation),

BEAR CUB MINING AND
TRADING COMPANY (a

Corporation), O. W. CARL-
SON, R. D. ADAMS, AXEL
JOHNSON, CHAS. CURRY,
HENRY TOMLINSON; also

JOHN DOE and RICHARD
ROE, True Names Unknown,

AXEL OLSON as JOHN
DOE,

Defendants.

SION.

Attorneys.

CLAY ALLEN,
HOBBES & BELL,
J. J. REAGAN,
GEO. D. SCHOFIELD,
IRA D. OETON, for

Nome, Ex. Co.,

A. J. DALY, for other

answering Defts.

Kind
of

Action,

Jury.

Ejectment.

DATE FILED

Sept. 24 1906.

July 22 1907.

Aug. 14

Aug. 24

Sept. 4

PAPERS AND PROCEEDINGS

Filed Complaint 10 Issued Summons
25.

Issued Commission on Stipulation of

Daly & Bell to Jno. Venable Clerk

Dist. Court Albuquerque, N. M.

take testimony Wm. J. Alexander.

Letter & Commission given Jas. W.
Bell.

Filed Amended Complaint.

M. O, Leave to Pltff. to file amended

complaint.

Filed Notice of Motion to strike

amended complaint.
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Sept. 4 " Filed Motion to make complaint more

definite & certain.

Sept. 6 " Filed Deposition of Wm. J. Alexan-

der.

Sept. 6 " M. 0. 1 week further time to Dfdts to

answer.

Sept. 21 " M. O. Motion to make complaint more

definite & certain overruled, 10

days to answer.

In the District Court for the District of Alaska, Sec-

ond Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY, NOME EX-
PLORATION CO., BEAR MINING AND
TRADING CO., 0. W. CARLSON, R. G.

ADAMS, A. N. ASHLEY AND AXEL OL-

SON,
Defendants.

Bill of Exceptions.

Be it remembered that the above-entitled action

came on regularly for trial in the above-entitled

court on the 14th day of September, 1908, before the

Honorable Alfred S. Moore, Judge of the above-

entitled court, sitting with a jury, at Nome, Alaska,

and Messrs. James W. Bell, J. J. Reagan and T. M.

Reed appearing as attorneys for the plaintiff, and

Messrs. Albert Fink, A. J. Daly and Ira D. Orton
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appearing as attorneys for the defendants; where-

upon the follo^mig proceedings were had, to wit:

[Deposition of Merritt H. Graves, for the Plaintiff.]

The deposition of MEEEITT H. GEAVES was

then offered and read in evidence for the plaintiff,

pursuant to stipulation, and the said Merritt H.

Graves ' testimony is as follows

:

Direct Examination.

(By Mr. BELL.)

My name is Merritt Graves, I am 57 years old; I

am in the transfer business ; I have resided in Nome
continuously since 1900 until last winter. I am ac-

• quainted with one F. F. Bowers
;

got acquainted

with him in 1898 I think it was, or the spring of

1899, some time that winter, I forget just when, on

the Skagway trail; I also knew him in Nome. I

was present when Bowers located a placer claim on

Dry Creek in 1900. The claim was called the Big

Clid Fraction. It joins No. 1 Below on the left limit

of Dry Creek in the Nome District. Bowers located

that claim sometime in August, 1900. H. B. Cardin

and myself were present and assisted in the location.

The first stake put down was the initial stake. It

was pretty well down on No. 1 Below on Dry Creek

on the north side.

(Witness draws a line across through the side of

No. 1 Below on the northerly side and marks the let-

ters BC by the side of the cross on Plaintiff's Ex-

hibit ''A.'')

It was a willow stake marked Initial Stake. That
is all that I remember of. There may have been

*' Initial Stake, Bowers, Locator"; that may also
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have been on it; I wouldn't be positive on that; also

the notice was iDut on that stake. All three of us

were there together; I don't just remember just

w^ho put it on the ground. It was either myself or

Bowers or Cardin who put it up. The notice de-

scribed a full claim, as a full claim; knowing there

was a fraction there we described a full claim so as

to cover all the vacant ground. The notice contained

the name of the locator, F. F. Bowers, and the date

of the location. It w^as in August, 1900. The next

stake was placed in this corner here (witness points

to figure No. 1 in the northeast corner of claim No. 1

Below creek claim on Plaintiff's Exhibit ''A") ; that

was a willow stake marked No. 1. The next stake

was placed right in this corner (witness marks on

Plaintiff's Exhibit ''A" a circle with the letter B
within it just above the letters "NC" of Bench No.

1) ; that is about as near it as I can get it. That w^as

a willow stake marked No. 2. The next stake was

placed right here somewhere (witness marks on

Plaintiff's Exhibit "A" a circle with the letter B
and the figure No. 2 by the side of it and then marks

the next stake on Plaintiff's Exhibit "A" by another

circle with a B in it and the figure No. 3 on the side).

The distance is right as near as I can mark it. They

were all placed by the width of the claim. A willow

stake was placed there marked No. 3. The -next

stake was along about here somewhere (witness

marks on Plaintiff's Exhibit ''A" a circle and letter

B and the figure No. 4 on the side of it), that was a

willow stake marked No. 4. The next stake was
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placed down in here somewhere (the witness points

to figure No. 2 on Plaintiff's Exhibit ''A," being

about the northwest corner of No. 1 Below creek

claim). Those were all the stakes placed on the

claim at that time. The stake at point No. 2 was a

willow^ stake marked No. 5. We then walked back

to the initial stake. I know there was one copy of

the notice put on record and there was another one

posted. I know there was one notice we wrote out

out there, and when we got this one written out when

we came to look at it it didn't correspond with the

notice he had on the initial stake, and for that reason

I went out the first of the next 3^ear.

Bowers prospected the ground that year after it

was staked; he got some colors. He offered it for

sale at a certain price, and then after he had found

prospects—after he found those high prospects—he

raised the price of it. At the time Bowers located

that fraction he was trjdng to locate a piece of

ground lying in between No. 1 Below and the Bench

Claim No. 2 (indicating on Plaintiff's Exhibit "A")
;

this is No. 1 Below and this is No. 2 Bench Claim

which belongs to Gus Shaffer, and he was intending

to take in this fraction lying in between the Deal 3^

Claim—here is supposed to be No. 1 Bench Claim

(indicating on Plaintiff's Exhibit "A") and Shaf-

fer's claim No. 2; this line (indicating on Plaintiff's

Exhibit "A") runs across this corner to upper corner

of No. 1 Below. We saw by the way the creek claims

were staked and the way bench claims No. 1 and

No. 2 were staked that there was a triangle in there.



The Pioneer Mining Company et ah 101

(Deposition of Merritt H. Graves.)

Tliis piece here (pointing to figures 1, 3 and 2 on

Plaintiff's Exliibit "A") is supposed to be the

ground located. I never saw any stakes on that

ground marked Bear Cub. I was on the ground

after it was located in 1900 in the summer of 1901.

I was crossing it, going to work on another bench

claim, No. 2, doing assessment work for Gus Shaffer.

I don't know that I could give you the exact date,

but during the middle of the summer, some time in

July I should judge as^near as I can remember.

I have met Axel Olson only once that I know of.

I was sick in a camp on Bench Claim No. 2. He
came there to do assessment work he claimed on a

piece of property that he had. He stayed in the tent

with me until Shaffer came in at noon and got din-

ner and ate dinner with us. Shaffer was not in when

he came. He told me he came to do assessment work

up in Bench No. 1. He says ''You own—you have

got property enough over here, you have got enough

to do and I have got enough to do on my own ground

without jumping anybody. " He says, " I don 't want

to see anybody jump ; I want everybody to keep their

title up and I want nothing to do with any jumper,"

he says. That conversation took place on Bench

No. 2. There were present just Gus Shaffer, Axel

Olson and myself. He referred to Bench Claim No.

1. Shaffer called it the Dealy Claim. He never

knew anything about what title he held on or under

or anything of the kind ; I never asked him a ques-

tion. Mr. Olson at that time was claiming the Dealy

location under the same claim as I understand it. I
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don't know what claim he claimed he was going to

do the work on. Shaffer said that he (Shaffer) had

not jumped anybody's claim. The Dealy, Shaffer's

property, had been jumped for assessment work not

being done. He, Olson, claimed there was no assess-

ment work done on that claim. The Dealy had been

known as Bench Claim N"o. 1 where that ground was.

Axel Olson claimed that he had staked Bench No. 1

sometime. I did the assessment work in a draw run-

ning up through here somewheres, I don't know just

the location (witness points to center of Bench Xo.

2). We commenced about along that way and we

put a drain ditch in there (witness pointing to a line

from point marked B Plaintiff's Exhibit "A" to the

east end of Bench No. 2 as the location of the draw).

In 1901 we put in this drain ditch right up through

this draw, and in 1902 we cross-cut into the bank

from the head of this same draw. I jDresume I vras

over the gromid staked as the Big Clid a dozen times

in 1900 ; the last time was in September some time I

think.

Thereupon the plaintiff read in evidence the loca-

tion notice of the Big Clid Claim marked Plaintiff's

Exhibit Xo. 1 as follows

:

[Plaintiff's Exhibit No. 1.]

"LOCATION NOTICE, AUGUST 1, 1900.

Location Xotice of Placer Mining Claun between

Xewton Gulch and Dry Creek known as the Big

Clid Fraction. Eunning 1000 feet in a northerly

direction, 320 feet in a southerly direction, 330 feet
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in an easterly direction, 330 feet in a westerly direc-

tion.

Locator, F. F. BOWER IS.

Witnesses

:

W. GRAVES.
H. B. CARDIN.

[Endorsed] : Filed for record 9:35 A. M. Vol. 51,

page 3, August 27, 1900. R. N. Stevens, Recorder,

By Frank W. Swanton, Deputy."

Cross-examination by Mr. DALY.

(By Mr. DALY.)
I knew Bowers from the winter of 1898 and the

spring of 1899 on the Skagway trail. I was not a

partner of his at that time. I became a partner of

his down here in 1900. I was supposed to be a part-

ner at the time he located this claim. I was inter-

ested with him in the claim at that time. I parted

with my interest because I did not keep up the assess-

ment work ; I never did any of the assessment work.

I never made a deed of my interest at all to Mr.

Bowers. I heard that Bowers transferred title to

this ground to others, but I don't know whether it

was so; I never went and looked up the records to

find out. I have no interest in this ground now.

The last I knevv^ of Bowers he was at McNeill's

Island.
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Thereupon Ed WEBSTER, a witness called in be-

half of the plaintiff, being first duly sworn, testified

as follows:

Direct Examination.

(By Mr. BELL.)

My name is Ed. Webster; I am a prospector and

miner. I have been residing in this country since

1900 off and on. I first came to Nome in 1900. I

was acquainted with one F. F. Bowers in 1900. I

was out upon a piece of ground known as the Big

Clid in 1900. I crossed the ground numerous times

;

I was out there in June and I was out in August;

I was there upon the ground with Bowers in the

summer of 1900 ; it was close to the 10th of August

;

between the 6th and the 10th. On that occasion

Bowers did some panning. He panned down here,

put a little hole down here (pointing between the

words ''Clid" and "Fraction" and westerly of

"Big" and "Daisy" on Plaintiff's Exhibit "A.")
He got about three cents I should judge. I did quite

a lot of panning mj^self on that occasion in company
with Mr. Bowers. I got close to seven cents myself.

I saw the stakes of the Big Clid location on that oc-

casion; I saw the stakes (pointing to figure 1) the

southeast corner of No. 1 Below. There was a stake

over there that I looked at in the vicinity of figure 3

on Plaintiff's Exhibit "A," a little north and west of

that, and No. 2 here, marked No. 2. The stake at

point 1 had markings on it, but I can't remember
the markings ; I believe it was a willow. The stake

in the vicinity of point 3 had markings on it. It was
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Big did—B. C, Big did. Bowers showed that

stake to me. I am not quite sure if it was a willow or

not, or a piece of board, it is so long ago I have for-

gotten. The stake at point 2 had markings on it the

same as the rest. Big Clid. I don't remember what

kind of a stake that was.

Cross-examination.

(By Mr. DALY.)
I am doing nothing at the present time. I have

never done any extensive mining in the Cape Nome
District; I have done a little digging and paid for a

little. I never operated any claims in this District,

but I was interested with parties that did operate.

My mining consisted largely of prospecting. I

didn't know Bowers until the time I spoke about in

August, 1900; I knew him by sight, but I never

siDoke to the man until the fore part of August. Pie

did not pick me to take the Big Clid ; he picked my
partner, J. W. Baerhart; he took my partner up
there to submit the Big Clid to him. I went up in

August, 1900, to look over the Big Clid claim. I did

not know when the Big Clid claim was located. The

stakes that I saw there were pretty new. That is

the best of my recollection ; it is a long time ago. In

August, 1900, I did not find a stake at point three;

it was lying over this way, the northeast side lines

were a little shorter and lay over here. The map is

not as that was in 1900. I can't point out on the

map exact locations; it lay over in here some place

(witness marks the figures 200 on Plaintiff's Ex-
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Mbit "A") there approxiniatel}^ At tbe point

marked with a circle, point B, at point 2 there was a

lot of stakes over there; I didn't go over there; I

didn't examine the Big Clid stake there. There was

a lot of stakes over that way. I saw a few stakes

scattered around in that vicinity. I don't remember

now what those stakes were. The Big Clid stakes

could not get away from my memory. At the point

marked B 3 there was lots of stakes in that vicinity

;

lots of conflicts. I saw a lot of stakes in that vicin-

ity, so man}^ conflicts with other claims; about 150

feet from point B 3. There is about a three foot

raise over at the point B 3, a slide that drops off;

there used to be. Bowsers never showed me any Big

Clid stake at the point B 3; I never passed along

there;! saw a bunch of stakes,theywere 50 feet apart

or 75 feet apart—different kinds of stakes ; there was

fresh stakes and old stakes. I was there again in Sep-

temberwith Bowers ;Iwas not there after that to look

at the claim; just crossed it. I gave the claim back

to Bowers ; I didn't want anything to do with it. All

the knowledge I had of the Big Clid claim that I am
talking about now was gained in 1900. I retained it

in my mind ever since. Bowers did not show me
point B 2 or point B 3 ; there was about fifteen con-

flicts in there ; there was conflicts, all around and

stakes on the ground. I tried to run the bQundary
lines, but couldn 't run them down to see if they inter-

fered with the Big Clid. I didn't know anything

about the Bear Cub until it was mentioned to me
about two years ago—two years this Fall. I don't
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know who mentioned it; this Spring when I came

back a number of people mentioned it to me. I don't

know how I came to be subpoenaed as a witness. I

have never gone over this matter with anybody. I

saw that map over there before in Mr. Bell's office;

I went to Mr. Bell's office through Mr. Barthrop; I

don't know how Mr. Barthrop knew that I knew

anything about this case. To the best of my recol-

lection there was fully ten conflicting claims back

of No. 1 Below Discovery and Newton Gulch, across

over there. No claims conflicted Avith the Big Clid

—

I am absolutely sure of that. I went over it quite

a number of times. I don't know what stakes were

there, but there were stakes clear over to Newton

Gulch. People came along and put stakes in ; I can't

tell the names. The left corner of No. 1 Below Dis-

covery (marked 1 Plaintiff's Exhibit "A") I saw a

Big Clid stake there in August, 1900. I saw four

stakes there; a couple of little bits of willows, I

couldn't call them stakes; there was no writing on

them. There was at the other corner of No. 1 Below,

there was three stakes, no markings on them. I saw

a Big Clid stake there; there was a Big Clid stake

there (indicating) ; three Big Clid stakes in all.

There was no particular point at 5; there was a lot

of stakes up there. I went to point 4 ; there was not

a stake at that point, not by that map now ; there were

a lot of stakes over there ; over here somewhere (wit-

ness marks 201 on Plaintiff's Exhibit ''A") about

1100 feet from the creek it is; B. C. was on that stake.

There was numerous stakes in here this way (indi-
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eating) ; I don't remember any of them; I can't tell

the markings. I was wandering around in justice

to myself and to my partner to see if there was any

conflict, I found a lot of conflicting claims all through

here (indicating) ; I found the stakes of the Big Clid

Fraction ; there was no conflict with the Big Clid. I

did not say I found all the stakes ; I found a lot of

stakes and I could not run the boundary lines of

nine-tenths of them; I could not find the boundaries

from the description, northeast and northwest ]Daral-

lel ; it was impossible to run the boundary line on any

claim that was out there ; I couldn 't do it. None of

those claims run down to the creek claims; they all

ran away from the creek ever}^ one of them.

Redirect Examination.

(By Mr. BELL.)

Bowers wanted to get a plant to put it on the

beach; we had several gasoline engines there, some

0}i the beach, and he wanted to get a plant and

he told us that if we would get a plant and put

it on the beach he would give us a one-third in-

terest in the Big Clid claim' and a lease on the other

two-thirds. He said he had a good thing and I had

two partners at the time and I talked the matter over

with my partner and he asked me to go out and see it,

and I says I will go out and look at it. ''You show

me what you have got and if you have got what you

say you have I will give you the plant." I went out

there and panned and was satisfied. Then I wanted

to know how he came to get a three-cornered fraction.

I went out there with a view to taking an interest in
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the ground, and I wanted to be sure before I went

any further that there was no conflict on the ground

and not get tangled up any further. I did not take

the interest because I did not see my way clear to do

it. He wanted me to put the plant down on the beach

and establish the plant and run the plant for him, and

I wasn't fixed financially to do it at that time.

KecrOSS-examination.

(By Mr. FINK.)

I have not been on the ground recently. I don't

know where it claimed that the stake which stands

at the northeast corner of the Big Clid was. I don't

know where it stands now. It is marked 3 on the

map. The stake I saw in 1900 lay a little to the

north and west of that quite a distance, the north-

east and southwest line of the claim was shorter than

the east and southeast. It must have been between

100 and 150 feet west and north approximately; I

can't quite say.

[Testimony of Charles Curry, for the Plaintiff.]

Thereupon CHARLES CURRY was called as a

witness on behalf of the plaintiff and having been

duly sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

My name is Charles Curry; I am' engaged in the

coastwise boating business here. I am acquainted

with the placer mining ground known as the Big Clid

or Daisy Fraction ; I first became acquainted with the
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Big Clid claim sometime in August, 1900; I don't

know just when it was. I went out there with a man

by the name of Bowers about the middle of August,

I guess. At that time I examined the stakes and

lines of the Big Clid fraction; I saw four stakes of

the Big Clid claim also the initial stake—the initial

stake was about 330 feet from the southeast corner

of No, 1 Below on the side line ; it was a willow stake

marked B C, initial stake B C ; a location notice was

on it; the name of the locator was F. F. Bowers.

The next stake I saw on that occasion was No. 1 here

(figure 1, No. 1, on Plaintiff's Exhibit "A") that

was a willow stake marked B C No. ( ) ; I don't

know, I think it was No. 2; I don't know it has been

a long time ago ; that was all on it. The next one was

about the apex (point 3), a willow stake marked B C
and the number ; I think that was marked No. 4 Z.

1 am not sure. The next stake was at point 2, a

willow stake marked B C and the number, Big Clid.

Bowers did some panning on that occasion ; he got I

should judge about two or three cents to the pan.

I was on the ground in January, 1901—the 12th, I

believe—^when we made an amended location.

Bowers and I were together. We started at the

southeast corner of No. 1 and put in an initial stake,

put in one at the apex and one at the northeast corner

of No. 1 Below. By apex I mean point 3 on the map.

The initial stake was a board stake, marked Initial

Stake of the Daisy Bench Claim ; it was a board stake

1x3. We put the location notice on that stake.

The next stake at point 3, was a willow stake marked
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Daisy No. 2, and tlie next stake we placed at the

northeast corner marked marked No. 2, that was the

northeast corner of No. 1 Below and was a willow

stake marked Daisy Fraction No. 3. A copy of the

location notice was recorded.

Thereupon a copy of said location notice was of-

fered and read in evidence and marked Plaintiff's

Exhibit 2, as follows:

[Plaintiff's Exhibit No. 2.]

No. 8442.

LOCATION NOTICE—PLACER CLAIM.

Notice is hereby given that I, F. F. Bowers, the

undersigned, a citizen of the United States, having

complied with all the laws of the United States rela-

tive to the location of mineral lands in the District

of Alaska and with the local rules, customs and regu-

lations, have located five acres of placer mining

ground on Dry Creek, a tributary of Snake River, in

the Cape Nome Mining District, Nome Recording

District, District of Alaska, and particularly de-

scribed as follows, to wit

:

Commencing at Discovery where there is a stake on

which there is a copy of this notice posted in a can

and which is situated about 25 yds. N. W. of the

mouth of Newton Gulch and 330 feet from channel

of Dry Cr. on Left Limit ; thence in a N. W. direction

568 feet to the N. W. corner, where there is a stake

marked No. 2 Dausy ; thence in a S. W. direction 920

feet to the S. W. corner, where there is a stake

marked No: 3 Dausy; thence in an easterly direction
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1320 feet to the east corner where there is a stake

marked No. 1, which is the discovery or initial stake

and where the location notice is posted as aforesaid

;

the claim being a fraction in a triangular shape par-

alleling No. 7 Below Dry Cr. This claim shall be

known as the Daisy Placer Claim.

Discovered and located on the 12ith day of Jan.

1901.

F. F. BOWERS,
Locator.

Witness: CHARLES CURRY.

Filed for record 12 :36 P. M. Jan. 12th, 1901. R.

N. Stevens, Recorder. Geo. W. Comerford. Deputy.

Vol. 86, page 125.

At that time I had no interest with Bowers in the

location, I had the promise of an interest. We made

the Daisy location because we thought the Big Clid

location was indefinite from its notice of location. It

did not locate the ground so that we could find it

easily. The location didn't describe it right.

Thereupon deed dated February 23, 1901, from F.

F. Bowers to C. H. Curry was read in evidence and

marked Plaintiff's Exhibit 3. Said deed is as fol-

lows :

[Plaintiff's Exhibit No. 3.]

This indenture made this 23rd day of February,

A. D. 1901, between F. F. Bowers, now of Nome,

Alaska, party of the first part, and C. H. Curry, of

the same place, party of the second part, witnesseth

:

That the said party of the first part for and

in consideration of the sum of One ($1.00) Dol-
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lar, lawful money of the "United States, to him

in hand paid by the said party of the second

part, the receipt whereof is hereby acknowl-

edged, has granted, bargained, sold, remised, re-

leased and forever quitclaimed, and by these pres-

ents does grant, bargain, sell, remise release and for-

ever quitclaim unto the said party of the second part,

and to his heirs and assigns, and undivided one-half

0/2) interest in all that certain fractional placer min-

ing claim situate, lying and being between Newton

Gulch and Dry Creek, known, named and designated

as the Big Clid Fraction Claim, situated in the Cape

Nome Recording District, District of Alaska, and

more particularly described in the location notice

dated August 1, 1900, and recorded in Vol. 51, at

page 302, of the records of the Cape Nome Eecording

District, and further and more particularly de-

scribed in a certain other location notice filed for

record January 12, 1901, instrument recorded num-

bered 8442 and recorded in the records of the Cape

Nome Recording District, District of Alaska, on the

day of 1901, in Vol. —
,
page —

.

Together with all the metals, ores, gold and silver

bearing rock and earth therein, and all rights, priv-

ileges and franchises thereto incident, appendant and

appurtenant or therewith usually had and enjoyed,

and also all and singular the tenements, heredita-

ments and appurtenances thereto belonging, or in

any wise appertaining, and the rents, issues and

profits thereof ; and also all the estate, right, title and
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interest, property, possession, claim and demand

whatsoever, as well in law as in equity, of the said

party of the first part, of, in or to said premises

hereby conveyed, and every part and parcel thereof,

with the appurtenances.

To have and to hold all and singular the said prem-

ises together with the appurtenances and privileges

thereto incident unto the said party of the second

part, his heirs and assigns, forever.

In witness whereof the party of the first part has

hereunto set his hand and seal the day and year first

above written.

[Seal] FRANK F, BOWERS.
Signed, sealed and delivered in the presence of

W. S. EVANS.
C. S. HANNUM.

Revenue stamps not obtainable at this time.

United States of America,

District of Alaska,—ss.

This certifies that on the 23d day of February,

A. D. 1901, before me, the undersigned, a Notary

Public in and for the District of Alaska, personally

appeared the within named F. F. Bowers, known to

me to be the same person described in and who ex-

ecuted the within instrument and acknowledged to

me that he executed the same freely and voluntarily.
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In testimony whereof I have hereunto set my hand

and notarial seal the day and year first above in this

certificate written.

[Notarial Seal] C. S. HANNUM.
Notary Public in and for the District of Alaska.

Filed for record 10:32 A. M. February 26, 1901.

B. N. Stevens, Recorder. George W. Comerford,

Deputy. Vol. 88, page 152.

This paper is a deed from Bowers to me.

Thereupon a paper was offered in evidence, being

a deed dated the 13th day of August, 1901, from F.

F. Bowers to C. H. Curry, marked Plaintiff's Ex-

hibit 4. Said deed is as follows:

[Plaintiff's Exhibit No. 4.]

''This indenture made this 13th day of August,

A. D. 1901, between F. F. Bowers, now of Nome,

Alaska, party of the first part, and C. H. Curry, of

the same place, party of the second part, witnesseth

:

That the said party of the first part for and in

consideration of the sum of One ($1.00) Dollar, law-

ful money of the United States of America, to him in

hand paid by the said party of the second part, the re-

ceipt whereof is hereby acknowledged, has granted,

bargained, sold, remised, released, and forever quit-

claimed, and by these presents does grant, bargain,

sell, remise, release, and forever quitclaim unto the

said party of the second part, and to his heirs and

assigns, all his right, title and interest in all that

certain fractional placer mining claim situate, lying

and being between Newton Gulch and Dry Creek,
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known, named and designated as the Big Clid Frac-

tion Claim, situated in the Cape Nome Recording

District of Alaska, and more particularly described

in the location notice August 1, 1900, and recorded

in Vol. 51, on page 203, of the records of the Cape

Nome Recording District, and further and more par-

ticularly described in a certain other location notice

filed for record January 12, 1901, instrument record

numbered 8442 and recorded in the records of the

Cape Nome Recording District, District of Alaska,

on the — day of 1901, in Vol. 86, page 125,

Together with all the metals, ores, gold and silver

bearing rock and earth therein, and all rights, priv-

ileges and franchises thereto incident, appendant

and appurtenant, or therewith usually had and en-

joyed, and also all and singular the tenements, here-

ditaments and appurtenances thereto belonging, or

in any wise appertaining, and the rents, issues and

profits thereof, and also all the estate, right, title

and interest, property, possession, claim and demand

whatsoever, as well in law as in equity, of the said

party of the first part, of, in or to the said premises,

hereby conveyed, and every part and parcel thereof,

with the appurtenances.

To have and to hold all and singular the said prem-

ises together with the appurtenances and privileges

thereto incident, unto the said party of the second

part, his heirs and assigns, forever.
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In witness whereof the party of the first part has

hereunto set his hand and seal the day and year first

above written.

FEANK BOWERS. [Seal]

Signed, sealed and delivered in the presence of

F. H. ANDERSON.
C. S. HANNUM,

United States of America,

District of Alaska,—ss.

This certifies that on the — day of August, A. D.

1901, before me, the undersigned, a Notary Public

in and for the District of Alaska, personalty ap-

peared the within named F. F. Bowers, known to me
to be the same person described in and who executed

the within instrument, and acknowledged to me that

he executed the same freely and voluntarily.

In testimony whereof I have hereunto set my hand

and Notarial Seal the day and year first above writ-

ten in this certificate.

[Notarial Seal] C. S. HANNUM,
Notary Public in and for the District of Alaska.

Thereupon plaintiff read in evidence certified copy

of a deed from Charles Curry to Henry Tomlinson

and C. S. Hannum dated August 14, 1901, and

marked Plaintiff's Exhibit 5. Said deed is as fol-

lows :

[Plaintiff's Exhibit No. 5.]

This indenture made this lith day of August,

A. D. 1901, between C. H. Curry, of Nome, Alaska,

party of the first part, and C. S. Hannum and H. K
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Tomlinson, of the same place, parties of the second

part witnesseth;

That the said party of the first part for and in

consideration of the sum of One ($1.00) Dollar, law-

ful money of the United States of America, to him

in hand paid by the said parties of the second part,

the receipt whereof is hereby acknowledged, has

granted, bargained, sold, remised, released, and for-

ever quitclaimed, and by these presents does grant,

bargain, sell, remise, release and forever quitclaim

unto the said parties of the second part, and to their

heirs and assigns, an undivided one-half (i/o) in-

terest in all that certain fractional placer mining

claim, situate, lying and being between Newton Gulch

and Dry Creek, known, named and designated as the

Big Clid Fraction Claim situated in the Cape Nome
Recording District, District of Alaska, and more par-

ticularly described in the location notice dated

' August 1, 1900, and recorded in Vol. 51, on page 203,

of the records of the Cape Nome Recording District,

and further and more particularly described in a cer-

tain other location notice filed for record January

12, 1901, instrument recorded numbered 8442 and

recorded in the records of the Cape Nome Recording

District of Alaska, on the— day of 1901, in Vol.

86, page 125.

Together with all the metals, ores, gold and silver

bearing rock and earth therein, and all right, priv-

ileges and franchises thereto incident, appendant and

appurtenant, or therewith usually had and enjoyed,

and also all and singular the tenements, heredita-
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ments and appurtenances thereto belonging, or in any

wise appertaining, and the rents, issues and profits

thereof, and also all the estate, right, title and in-

terest, property, possession, claim and demand what-

soever as well in law as in equity, of the said party

of the first part, of, in or to said premises hereby

conveyed, and every part and parcel thereof, with the

appurtenances.

To have and to hold all and singular the said prem-

ises together with the appurtenances and privileges

thereto incident, unto the said parties of the second

part, their heirs and assigns, forever.

In witness whereof the party of the first part has

hereunto set his hand and seal the day and year first

above written,

C. H. CURRY. [Seal]

Signed, sealed and delivered in the presence of of

BEN. F. NUDD.
E. E. CUNNINGHAM.

United States of America,

District of Alaska,—ss.

This certifies that on the 14th day of August, A. D.

1901, before me, the undersigned, a notary public in

and for the District of Alaska, personally appeared

the within named C. H. Curry, known to me to be

the same person described in and who executed the

within instrinnent, and acknowledged to me that he

executed the same freely and voluntarily.
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In testimony whereof I have hereunto set my hand

and Notarial Seal the day and year first above writ-

ten in this certificate.

[Notarial Seal] E. E. CUNNINGHAM!,
Notary Public in and for the District of Alaska.

In 1901 we prospected the ground ; I started to see

if we could take out a little bit, did a little rocking

there. I was on the claim from August until October

that year prospecting all the time. I had two men

assisting me. In 1902 I had a layman on the ground

;

they commenced work sometime the latter part of

January or first of February, I think it was the latter

part of January, I don't know how long they worked

but they took out about 18,000 buckets. I was get-

ting 25 per cent from them. The.y had a lease.

Thereupon said lease was read in evidence marked

Plaintiff's Exhibit No. 6, and is as follows:

[Plaintiff's Exhibit No. 6.]

MINING CLAIM LEASE.

This indenture made and entered into this 2d day

of February, 1902, by and between Charles Curry,

of Nome, District of Alaska, party of the first part,

hereinafter called the lessor, and E. Harris, of Nome,

District of Alaska, hereinafter called the lessee, wit-

nesseth

;

That the said lessor for and in consideration of the

royalties to be performed and the covenants to be

performed by the said lessees as hereinafter stated,

hereby leases, demises and lets unto the said lessee,

all that certain placer mining claim and ground sit-
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uated in the Cape Nome Eecording District, District

of Alaska, and known as the Daisy Bench Claim,

adjoining on the left limit No. 1 Below Discovery on

Dry Creek, located by F. Bowers on the 6th day of

August, A. D. 1900, recorded on the — day of

A. D. at page — Vol. — in the office and records of

the Recorder of the Cape Nome Recording District.

Together wtih all the rights and privileges of en-

tering upon and over the said property and to pros-

pect the same for gold and precious minerals in what-

ever deposits the same may be found, and to mine

and extract the same.

To have and to hold unto the said lessee for the

period of five months from the date hereof or until

noon of the first day of July, A. D. 1902, unless

sooner terminated by forfeiture or mutual agree-

ment. In consideration of such lease and privileges

the said lessee covenants and agrees to and with the

said lessor as follows:

First. To enter upon the said mining claim and

premises on or before the 3rd day of February, A. D.

1902, and to at once begin to prospect and exploit

the same for the purpose of discovering thereon

placer deposits of gold or other valuable minerals,

and to continue such work with due diligence as

long as the weather and circumstances in the com-

muity will permit.

Second. To work and mine the said premises as

steadily and continuously from the date of such

entry with at least 2 men enployed thereon continu-
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o\\^\y working at least one sliift of two men during

the period of tliis lease.

Third. To work said mining claim and premises

hereby leased in the most practical manner known

to good mining in said District and to such extent

as to develop said property and to produce there-

from the greatest value in ores and minerals.

Fourth. To pay the said lessor or his legal repre-

sentatives or assigns, twenty-five (25) per cent, of

the gross output of said claim during the period of

this lease, and that the lessor may have due and suffi-

cient notice of all clean-ups and be present in per-

son or by his legal representatives at each and

everj^ clean-up.

Fifth. To deliver the said premises with the ap-

purtenances and all improvements, except machin-

ery placed thereon, to the said lessor in good condi-

tion and order at the expiration of this lease. The

right is reserved by the said lessor to enter upon and

over said property at all reasonable times for the pur-

pose of inspection and for the purpose of obtaining

access to or from any other property owned or oper-

ated by said lessor.

This lease and the privileges hereby granted shall

not be assignable except with the consent of the

said lessor.

In witness whereof we have hereunto set our hand

and seal this 31st day of March, A. D. 1902.

CHARLES CURRY.
R. HARRIS.
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Signed, sealed and delivered in the presence of

E. W. FLEMING.
(Duly acknowledged.)

I worked upon this fraction in 1903; I prospected

there quite a bit. I don't just remember how long

I did work out there. I prospected with the inten-

tion of taking out a dmnp that fall. I worked there

in 1904 and did the assessment work. I worked in

1905. Did the assessment work. I*also had a lay-

man on the ground in 1905. They were Gus Swan-

son and a man by the name of Enyeart; they put in

two or three weeks out there. The}' had a written

lease.

Said lease was read in evidence dated the 5th day

of January, 1905, between Charles Curr}^ A. R. En-

3^eart and Gus Swanson and was marked Plaintiff's

Exhibit' No. 7. Said lease is as follows:

[Plaintiff's Exhibit No. 7.]

This indenture was made and entered into this

— day of January 5th, A. D. 1905, by and between

Charles Curry of District of Alaska, party of the

first part, hereinafter called the lessor, and A. R.

Enyeart and Gus Swanson of the District of Alaska,

party of the second part, hereinafter called the

lessees, witnesseth:

That the said lessor for and in consideration of the

royalties to be paid and the covenants to be per-

formed by the said lessees as hereinafter stated,

hereby lease, demise and let unto the said lessees,

that certain placer mining claim and ground situated
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in the Cape Nome Recording District, District of

Alaska, and known as Daisy Fraction, located hy ¥.

Bowers on the — day of — A. D. 1900, recorded

on the — day of — A. D. 1900, at page —
Vol. — in the office and records of the Recorder of

the Recording District.

Together with all the rights and privileges of

entering upon and over the said property and to

j)rospect the same for gold and previous minerals

in whatever deposits the same may be found, and

to mine and extract the same.

To have and to hold unto the said lessees for the

period of three years from the date hereof, or until

noon of the first day of July, A. D. 1908, unless

sooner terminated hj forfeiture or mutual agree-

ment. In consideration of such lease and privileges

the said lessee covenants and agrees to and with the

said lessor as follows:

First. To enter upon said premises on or before

the first day of February, A. D. 1905, and to at once

begin to prospect and exploit the same for the pur-

pose of discovering thereon placer deposits of gold

and other valuable minerals, and to continue such

work with due diligence as long as the weather and

circumstances in the community will permit.

Second. To work and mine said premises as

aforesaid steadily and continuously from the date of

such entry with at least — men employed thereon

continuously w^orking at least — shifts of men

during the months of—
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Third. To work said Mining claim and premises

hereby leased in the most practical manner known
to good mining in said District and to such extent

as to develop said property and to produce there-

from the greatest value in ores and minerals.

Fourth. To pay to said lessor or legal representa-

tives, or assigns, twenty (20) per cent, of the gross

output of said claim, during — , and that the

lessor may have due and sufficient notice of all

clean-ups and be present in person, or by legal rep-

resentatives, at each and every clean-up.

Fifth. To deliver the said premises with the

appurtenances and all improvements, except ma-

chinery placed thereon, to the said lessor in good

order and condition, at the expiration of this lease.

The right is reserved to the said lessor to enter

upon and over said property at all reasonable times

for the purpose of inspection and for the purpose of

obtaining access to and from any other property

owned or operated by the said lessor.

This lease and the privileges hereby granted, shall

not be assignable except with the consent of the said

lessor determine upon the pay-

ment by the said lessor to the said lessee per cent, of

the sale price of said property.

In witness whereof we have hereunto set our

hands and seals this day of A. D.

190—.
CHARLES CURRY.
A. R. ENYEART.
GUS SWANSON.
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Signed, sealed and delivered in tlie presence of

CAPTAIN R. L. CHILDS.

G. L. CHRISTENSEN.
I did some work there in 1905; I didn't do a great

deal; I went out there and did a little prospecting.

Thereupon the plaintiff read in evidence a deed

from the Alaska Banking and Safe Deposit Company

and C. S. Hannum to William Bush, marked Plain-

tiff's Exhibit No. 8, which said deed is as follows:

[Plaintiff's Exhibit No. 8.]

This indenture made the third day of October in

the year of our Lord One Thousand Nine Hundred

and Five, between the Alaska Banking and Safe

Deposit Company of Nome, Alaska, and C. S.

Hannum, of the same place, parties of the first part,

and William H. Bush, of Seattle, State of Wash-

ington, party of the second part, witnesseth;

That the said parties of the first part for and in

consideration of the siun of One ($1.00) Dollar gold

coin of the United States of America, to them in

hand paid by the party of the second part, the re-

ceipt whereof is hereby acknowledged, have granted,

bargained, sold, remised, released, and forever quit-

claimed, and by these presents do grant, bargain,

sell, remise, release, and forever quitclaim unto the

said party of the second part, and to his heirs and

assigns, all their right, title and interest in all that

certain fractional placer mining claim, lying and

being on the left limit of Dry Creek, and running

parallel with No. 1 Below Discovery on Dry Creek,

between Newton Gulch and Dry Creek, known by
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location made August 1, 1900, and recorded in Vol.

51, page 302, as the Big Clid Fraction Claim, and

more particularly described as the Daisy Placer

Mining Fractional Claim, located January 12th,

1901, and recorded in Vol. 86, page 125, of the Cape

Nome Mining District record, of the District of

Alaska.

Together with all the tenements hereditaments,

and appurtenances thereunto belonging, or in any

wise appertaining, and the rents, issues and profits

thereof; and also all the estate, right, title, interest,

property, possession, claim and demand whatsoever,

as well in law as in equity, of the said parties of the

first part, of, in or to the said premises, and every

part and parcel thereof, with the appurtenances.

To have and to hold, all and singular, the said

premises together with the appurtenances and

privileges thereunto incident, unto the said party

of the second part, and to his heirs and assigns, for-

ever.

In witness whereof the said parties of the first

part have hereunto set their hands and seals the day

and year first above written.

ALASKA BKG. & SAFE DEPOSIT
CO. [Seall

By F. H. THATCHER, [Seal]

C. S. HANNUM. [Seal]

Signed, sealed and delivered in the presence of

H. B. AMES.
THOMAS WHITAKER.
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(Duly acknowledged by C. S. Hannum and Frank

H. Thatcher for the Alaska Bkg. & Safe Deposit Co.

before C. L. M. Noble, Notary Public for the District

of Alaska, on October 4, 1905.)

Thereupon plaintiff read in evidence a deed from

Charles Curry, E. B. Barthrop and Lela Frances

B^rthrop to W. H. Bush, marked Plaintiff's Ex-

hibit 9, which said deed is as follows

:

[Plaintiff's Exhibit No. 9.]

This indenture made the 20th day of September,

in the year of our Lord one thousand nine hundred

and six (1906) between Charles Curry, an unmarried

man, E. B. Barthrop and Lela Florence Barthrop,

his wife, the parties of the first part, and William H.

Bush, the party of the second part, wdtnesseth

:

That the said parties of the first part for and in

consideration of the sum of Ten and other consider-

ations Dollars, coin of the United States of America,

to them in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

have granted, bargained and sold, conveyed and con-

firmed, and by these presents do grant, bargain and

sell, convey and confirm, unto the said party of the

second part, and to his heirs and assigns forever, all

that certain lot, piece or parcel of land lying and

being in the District of Alaska, bounded and par-

ticularly described as follows to wit

:

The premises known as the Daisy Placer Mining

Claim, formerly located and known as the Big Clid,

said claims being identical in form (triangular) and
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being one and the same mining claim, being and situ-

ate in the left limit, first tier, oppositie to and adjoin-

ing and parallel to creek claim No. One (1) Below

Discovery Claim on Dry Creek, in the Cape Nome
Recording District, District of Alaska, conforming

to location notice filed by F. F. Bowers on January

12th, 1901, under name of Daisy Placer Claim. It is

the intention and the purpose of the grantors herein

to grant to said William H. Bush an undivided one-

quarter (1/4) in said claim, there remaining in said

grantors an undivided one-half (1/2) interest and in

Henry Tomlinson an undivided one-quarter.

Together with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in anywise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof.

To have and to hold, all and singular, the said

premises, together with the appurtenances, unto the

said party of the second part, and to his heirs and

assigns, forever, an undivided one-fourth (1/4) in-

terest.

In witness whereof the said parties of the first

part have hereunto set their hands and seals the day

and year first above written.

CHARLES CURRY. [Seal]

E. B. BARTHROP. [Seal]

LELA FLORENCE BARTHROP. [Seal]

Signed, sealed and delivered in the presence of

CLAY ALLEN.
CORDELIE NOBLE.
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(Duly acknowledged by Charles Curry, E. B.

Bartlirop and L. F. Barthrop on September 21, 1906,

before C. L. M. Noble, Notary Public in and for the

District of Alaska.)

This last deed was given to settle a dispute between

Mr. Bush and Mr. Hannum and myself for the ad-

vertising of Judge Hannum out.

Plaintiff thereupon read in evidence forfeiture

notice marked Plaintitf 's Exhibit 10, which is as fol-

lows :

[Plaintiff's Exhibit No. 10.]

"NOTICE OF FOEFEITUBE.

To C. S. Hannum, Henry Tomlinson and F. F.

Bowers.

You and each of you are hereby notified that I, the

undersigned, have caused to be performed work, ser-

vices and labor of the value of one hundred dollars

upon the following named placer claim for the year

ending December 31, 1903.

The Daisy Bench situated on the first tier on the

left limit of Dry Creek opposite No. 1 Below and the

right limit of Newton Gulch, Cape Nome Recording

District, District of Alaska.

And you are further notified that if you do not

within ninety (90) days from the date of final pub-

lication hereof cause to be paid to the undersigned

your propoi'tionate share of said expenditure as co-

owners your interests in said claim will become the
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property of the undersigned under Section 2324 of

the Revised Statutes of the United States.

Date of first publication April 13, 1904.

Date of final publication Juh" 13, 1904.

CHARLES CURRY."
(To which notice is attached the affidavit of J. F.

A. Strong to the effect that he is the publisher of the

"Nome Nugget," a semi-weekly newspaper printed

and published in the City of Nome, Alaska, of gen-

eral circulation in the City of Nome, and that the

above notice in full was published in said newspaper

weekly for thirteen consecutive weeks, that the date

of the first publication was April 13, 1904, and the

date of the last publication July 13, 1904, and sub-

scribed and affirmed before P. R. Cowden, Notary

Public for the District of Alaska, on July 9, 1904.)

I had quite an outfit on this ground in 1901. I

bought the outfit off of No. 1 Below from Mr. S. H.

Stevens of the Gold Digger. That was in Septem-

ber, 1901. The outfit consisted of a blacksmith shop,

picks and shovels, about fifty picks and shovels, and a

tent, and about fifteen hundred feet of lumber and

sluice boxes, all they had left there.

I was present at a survey made by Mr. Blakeslee.

We started at the southeast corner of No. 1 Below

and surveyed to the apex, point No. 3 there, and then

to the northeast corner of No. 1 Below. I pointed

out the stakes of the creek claim, and I pointed out

as near as I could judge to the apex, it was gone then.

At least I pointed out where the stakes were.
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Cross-examination.

(By Mr. FINK.)

We relocated the ground in January, 1901, because

we thought the location notice did not describe the

ground properly; we realized that in 1900. We
didn't know anything about amended locations; that

was my first trip here ; we thought we had to locate

it. We made the new location when we thought the

time had come to make it; I don't know^ why we

waited till the first of the year; I didn't know

that we could locate after locating in one year—that

we could relocate again the same year, so we waited

till the first of the year. We got here in July that

year; up to that time I hadn't located any claims. I

came from Seattle.

I don't know how long Mr. Bowers had been here

at that time; he came from Dawson. He had been

driving a water wagon in Dawson.

Probably five or six stakes stood at the southeast

corner of No. 1 Below on Dry Creek in 1900 when I

was out there; all willow stakes. I don't remember

the markings on them. About the same number

stood at the northeast corner of No. 1 Below on Dry
at that time. I don't remember any other markings

except No. 1 Bench and Discovery Claim and the

Big Clid. (Witness pointing to Plaintiff's Exhibit

"A") this was the southeast corner of No. 1 (point-

ing to No. 1 on Plaintiff's Exhibit "A") and the

northeast corner is No. 2 (pointing to No. 2) . There
were four or five stakes at each point. One stake was
the stake of No. 1 Below, another was the Big Clid
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stake. The third stake was No. 1 Bench. I don't

remember the other stakes. At the northeast corner

of the claim one stake was Discovery stake ; another

was No. 1 Below and the Big Clid; I don't remember

the other stakes, it might have been the Franklin

Bench, that was there. The Franklin Bench was

staked a couple of times in 1900; those stakes were

there. I don't remember seeing the Franklin Bench

marked on them. I didn't see any markings.

We did some prospecting and a little rocking in

August, 1901. I executed a lease in 1902 to Harris.

In 1903 I went out there and did the assessment

work; I done it with the intention of seeing if I

could find enough pay to take out a dump or enough

ground there. I done that in the Fall of 1903, but I

had been out there and done work on that claim all

that year ; that is, taking fellows out there to sell it,

show them the claim, because the bank had a mort-

gage on it and I wanted to sell it if I could to pay it

off.

I did digging on the ground prior to the Fall.

Billy Dornberg was with me once when I went out

there to work; did some panning. Dornberg intro-

duced me to a man in the summer of 1903; I took

him out and dug two or three days getting a prospect

for him because he figured on buying it. In the Fall

I went out there and drifted some in one of the holes

that are up on the side ; drifted I guess about thirty

or forty feet altogether; I was alone. Drifted on

the ground. The hole was between ten and twelve

feet deep; drifted in the bottom of the hole. The
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drift was three and one-half or fonr feet deep and

about three or four feet wide—thawed ground. I

spent ten or twelve days there. I was out there by

mj^self some of the time, sometimes friends of mine

came along there with me. One time a gentleman

—

I have forgotten his name, he worked for the North-

western driving a team for a while—Nelson was his

name, he is in Seattle I believe, was with me. Lots

of fellows saw me out there, I don't remember them

all; Mat Graves saw me out there; he is outside. I

slept in town in 1903. Walked out every day and

came back into town. The price of labor was five

dollars a day and board. Prior to that in 1903, I

don't remember how many days I did work, I know

I put in prior to that—I know I was out there a good

many days, pretty often in 1903. In June I took

some parties out there to look at it once or twice

about buying it. I dug in the little draw there ; we
went into the old hole there, that was about four by

five and about twelve feet deep, and dug around

there. There were about half a dozen of those holes

we panned around. At that time we went out two or

three times. I don't remember how much we did

shovel. I think I went out sometime in July; I am
not sure. I don't remember who I went out with in

June, 1903, nor July; I have no idea how much dirt

I shoveled in July ; I don't remember whether I went

out in August, 1903; in the Fall I went out right

along; in September ten or twelve days; I was out

there right along until the snow fell ; I shoveled right
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alon^ in the Fall, dug around and prospected, was

taking out a dump.

I didn't say I put a thirty-foot drift in, you asked

me how much drifting I did and I say about fifty

feet altogether; I drifted in two or three directions

just around the bottom of the hole.

In 1904 I don't remember whether it was February

or March, that I took a man out there by the name

of Vesallis, and we went out there and cleaned off the

ground so we could do some prospecting for Capt.

Peterson, Capt. Peterson of the Portland Bench

wanted to go out and see if it was worth buying ; he

was going to buy it. We shoveled off a place about

ten by twelve as deep as the snow, possibly three and

a half feet deep. Right at that time we got down to

where old tailings were and we knocked some of that

off; it w^as pretty hard and we just got out enough so

we could get some prospects there. Vesallis and I

went out a couple of days. He is outside. A couple

of days after that Capt. Peterson and I went out.

He is outside. He brought some dirt in, but I didn't

dig any. I did some digging in June, 1901. I went

out there I think it was with Sammy Humes; he is

outside. Did a little digging; consisted of a little

scratching around and going around to the stakes.

The latter part of September, 1901, I went out there

and did the assessment work. I went out by myself,

went in and out from town here. Something like

fifteen or sixteen days maybe I put in altogether;

dug around there and fixed up the stakes. I think I

Sank a new hole in 1904 (place indicated on the map
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by tlie figures 501) . Tliat liole was about twelve feet

deep about four by five feet wide. I dug it alone. I

threw the dirt out; it was thawed ground; I struck

water there ; I dug around there under the bank and

from here back (indicating). I cleaned out a couple

of old holes there to prospect. In 1905 I let a lay

to some laymen, Gus Swanson and a man by the name

of Enyeart; 1 don't know where they are. They are

not in town. They went out there and stayed two

or three weeks and did some prospecting to see if

they could take out anything. They camped out

there in a little cabin at the junction of No. 1 and

No. 2 Below on the right limit. I was not out there

after they were out there. I went out with them and

I went out once afterwards. They were digging

along ; there was snow on the ground at that time and

they had took little willows and stood them right

along this way in the snow so as to keep in the line

of the fraction. That was before they took the lay.

I went out with them afterwards and they were

working there. They dug along the line of No, 1

Below, and then they got into frozen gravel up at

this junction here and they turned and went through

the muck and got into the gravel and could get no

further; they had no thawer. I don't know how
long this trench was or how deep.

I didn 't do any work in 1905 to speak of at all ; I

done some prospect work just before I went out in

1905 in October—October 26th is the day I went. I

don't suppose there was twenty dollars' worth of
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value to the work I did. I own an interest in the

claim, a quarter interest.

Cross-examination.

(By Mr. DALY.)
I gave a deed to Mr. Bush; Mr. Bush began his

suit immediately after he came in from the outside.

Eedirect Examination.

(By Mr. BELL.)

I went out there in 1906 as soon as I heard the

people were on it. Ashley, Adams, and Carlson were

on the ground. I had a conversation with Mr. Carl-

son and told him and Mr. Adams they were on my
ground.

Deposition of W. J. Alexander [for the Plaintiff].

The deposition of W. J. ALEXANDER was read

in evidence by Mr. Bell on behalf of the plaintiff;

the diagram attached to the deposition was intro-

duced in evidence. The testimony of said Alexander

is as follows

:

My name is W. J. Alexander; age 61; residence

Albequerque, New Mexico; occupation, miner and

blacksmith. I was in Nome during the years 1900

and 1901. I was acquainted with the placer mining

ground in the vicinity of Discovery Claim and No. 1

Below Discovery and the claim^s adjoining on Dry

Creek in the Cape Nome Mining District, Alaska. I

located a placer claim on the left limit of Dry Creek

adjoining creek claim No. 1 Below Discovery, in said

District, on Januar}^ 1st, 1901. I posted my initial

stake; I measured off 300 feet and posted stake No.
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1 ; then 1500 feet and posted stake No. 2 ; then I went

600 feet to the northeast corner of claim No. 1 on

Dry Creek and posted my stake No. 3, and from there

I went to the east line of No. 1 and posted my stake

No. 4, to the southeast corner below Discovery on

Dry Creek. I placed one notice on the initial stake

and put another in a can and put that at the foot of

the stake. A copy of the location notice I had re-

corded in Nome, Alaska. I discovered gold quite a

while prior to locating it, about three or four months.

I discovered quantities of gold in big paying quan-

tities, very rich. I know there was no location cov-

ering the ground that I located as Bench No. 1 Below

on Dry Creek left limit. The reason I had for locat-

ing is because I discovered it was a very rich claim

with gold in paying quantities. I know of my own

knowledge that there was absolutely no work done

on the ground located by me during the ^^ear prior

to my location with the exception of what I done my-

self. There was a man who had a tent on the south-

east corner of No. 1 Below, a creek claim, the claim

I was working in 1900. I allowed him to camp there

so as to be close to water, there was sometimes one

and sometimes two men there and they seemed to be

prospecting upon Newton Creek. They used to go

that way every morning and come back and stay

there at night. Whether they were prospecting or
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not I don't know. They went up in that direction

every morning toward Newton Creek. The person

I refer to at the tent and the only tent in that vicin-

ity—I bought it of him, the outfit, and I think they

left in August, 1900.

(Here follows the diagram attached to said deposi-

tion.)
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There was no stakes on the claim whatever ; there

was nobody who ever made any pretensions to a claim

marked Bear Cub or any other stakes ; there was no

stake marked Bear Cub.

If any work had been done on the ground I located

January 1st, 1901, during the year innnediately pre-

ceding my location I certainly would have known of

it. I worked right along side of it. I was on it every

day until the creek froze up ; there was nobody work-

ing. I was the last man on Dry Creek. Had there

been any work done I certainly would have seen it

and seen the parties that done it. I was on No. 1

Below Discovery on Dry Creek until the creek froze

up and there has never been one shovel put into this

bench claim except what I done myself and there was

no one on it when I moved to Nome in 1900, in Sep-

tember sometime, there was nobody on the creek.

Up to that time there was no work done on that

claim ; the ground was not claimed by any one.

I was acquainted with one Charles Curry. What

he called a fraction I don't know. He claimed a

fraction. I had a conversation with Curry in the

summer of 1901 relative to that fraction. In that

conversation I agreed to give him the portion of the

bench located by me which he claimed as a fraction.

I told Mr. Curry that he should have the fraction,

there would be no trouble about that. I didn't give

him a deed for it, but I told him to take possession

of the ground. We had a talk the latter part of Au-

gust. The last conversation I had with Curry was at
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Steadman Avenue on Main Street in regard to that

claim.

Deposition of Frank A. Talcot [for the Plaintiff].

The deposition of FRANK A. TALCOT was read

in evidence on behalf of the plaintiff by Mr. Reed as

follows

:

My name is Frank A. Talcot ; age 51 years. I am

a laborer, mining or logging. At present I am re-

siding at Nome. I first came to this part of Alaska

in June, 1900. I stayed here two winters; went out

in the Fall of 1902. I am somewhat acquainted with

the ground in and around Discovery and No. 1 Below

Discovery on Dry Creek in that District. I have

worked around that part of the creek. I was first

on that ground about the latter part of July, 1900.

I was working on No. 2 Below on Dry Creek. I

worked between six and seven weeks, I don't know

exactly; out there six weeks I know; six or seven

weeks. After I worked there I went over on Glacier

Creek to work and worked there about twelve days

or two weeks ; after that I came back to No. 2 Below

on Dry Creek. I went to work on No. 1 Below on

Dry Creek I was going to work for myself ; working

under a lay proposition for Mr. W. J. Alexander.

At that time I worked about ten days. I forget the

exact date I quit there, about the 15th of October.

When it froze up I quit working, that was in 1900.

I helped W. J. Alexander locate some ground in that

vicinity on the 1st day of January 1901. It was a

bench claim on the left limit opposite No. 1 Below on
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Dry Creek. Mr. Alexander and myself were present

and located the ground. We staked the ground and

put up our notice. I was merely a witness; had

nothing to do with the owning of the ground. He
was the owner ; he was staking the ground. The nrst

stake we placed at the southeast corner of No. 1 Be-

low on Dry Creek. We marked that stake No. 1;

there is no other mark that I remember of at this

time; well that is when we got the thing located we

left our location notice on that stake. I was merely

as a witness. The location notice as near as I re-

member the description of the claim, it read some-

thing like—I can't tell just how it started out, it was

bench claim on the left limit opposite No. 1 Below

and then gave the description, post No. 1 1320 feet in

a northerly direction, post No. 2 660 feet in an east-

erly direction, post No. 3 and 1320 feet in a southerly

direction to post No. 4 and then 660 feet to post No. 1

or initial post where the notice was posted, and also

gave the date of course, January 1st, and the year,

1900, his signature as locator and mine as witness.

The initial stake was a piece of 2x4 ; the next stake

was north about 1320 feet along the side of No. 1 Be-

low Creek Claim. It was at the northeast corner

of No. 1 Below Creek Claim; I think that stake was

marked No. 2 ; it was a 2x4 the same as the initial or

No. 1 stake. The next stake we ran in an easterly

direction 660 feet out onto the beach; put a stake

there marked No. 3, a 2x4 the same as the others, and

then ran from that stake No. 3 in a southerly direc-

tion 1320 feet and placed Stake No. 4 which was also
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marked No. 4 ; it was a 2x4. That is all the stakes I

believe that we put down, four stakes, one at each

corner. Stake No. 1 or initial stake was put where

it is marked No. 1 on Plaintiff's Exhibit ''A," and

right up the creek where it is marked No. 2 is where

we placed the next stake. The next stake after that

is indicated by the figure 4 and the next is indicated

by the figure 5 on the map. That map marked with

the figures 1, 2, 4 and 5 correctly represents the loca-

tion as made by me and Alexander at that time. I

have no interest in the result of this law suit.

Thereupon the location notice of the Alexander

Bench was read in evidence on behalf of the plaintiff

marked Plaintiff's Exhibit No. 11, and is as follows:

[Plaintiff's Exhibit No. 11.]

PLACER LOCATION NOTICE.

Know all men by these presents that I, the under-

signed, citizen of the United States, over the age of

twenty-one years, having complied with the provi-

sions of Chapter 6, Title 32, of the Revised Statutes

of the United States, and the local customs, laws and

regulations, claim by right of gold discovery as a

placer claim, the following described premises, situ-

ated on Dry Creek, a tributary of Snake River, in

the Cape Nome Mining District, District of Alaska.

Commencing at the initial stake, which is placed

at the southwest corner of this location and upon

which a true copy of this notice is posted, thence 1320

feet to the northwest corner stake, thence 660 feet to

the northeast corner stake, thence 1320 feet to the
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southeast corner stake, thence 660 feet to the south-

west corner stake, being the initial stake or place of

beginning.

This claim shall be known as the East Limit Bench

Claim No. 1 Below on Dry Creek; and adjoins the

eastern boundary line of claim No. 1 Below on Dry

Creek.

Located this first day of January, 1901.

Signed on the ground by

W. J. ALEXANDER, Locator.

Witnesses

:

P. A. TALCOT.
AUGUST PLASSKALST.

Piled for record 12:22 P. M. January 5th, 1901.

R. N. Stevens, Recorder. Geo. Comerford, Deputy.

Vol. 86, page 7.

[Proceedings had Relative to Offer in Evidence of a

Certain Deed from W. J. Alexander to W. H.

Bush et al., etc.]

Mr. BELL.—We now offer in evidence a deed

from W. J. Alexander to W. H. Bush and Charles H.

Curry dated the 19th day of July, 1907, for his whole

interest in the East Limit Bench Claim that he lo-

cated.

Mr. ORTON.—We object to that on the ground

that it is immaterial, irrelevant and incompetent.

The deed bears date subsequent to the commencement

of this action and is a title acquired subsequently.

The COURT.—After consideration I have decided

that I should sustain the objection. The deed, if
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good, conferred a title to the plaintiff which he had

not at the time of the institution of the suit, and we

have no right when a suit is brought for certain in-

juries to a man's alleged right to widen the field of

his rights, widen the claim of his rights and include

others which may have accrued after the bringing of

the action. I think on that ground alone we should

exclude the deed. It seems inadmissible on that gen-

eral principle, not to refer to any of the argument

made by counsel. Those of the defendants all tend

in the same direction.

To which ruling of the Court the plaintiff then and

there duly excepted, which exception was allowed.

[Motion to Strike Certain Evidence.]

Mr. ORTON.—We move the Court to strike from

the record all the evidence as to the location or acts

of location made by Mr. Alexander, the grantor men-

tioned in this deed which has just been excluded, as

being immaterial, irrelevant and incompetent and

not within the issues of the case and not being acts

upon which the plaintiff founds any rights in the

premises.

The COURT.—As I understand it, Mr. Curry was

in possession of the Big Clid Fraction at the time of

this conversation between him and Mr. Alexander, is

that not the fact.

Mr. FINK.—That's what he testified to.

Mr. BELL.—No, he didn't testify to that exactly.

He testified that he found out in the spring of 1901

that this location was made on the ground, that he
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had a conversation with Alexander in regard to it,

and shortly after that time he went to work on the

fraction.

The COURT.—My present opinion is that the evi-

dence cannot avail you. Any evidence that is on that

subject would not avail you when the jury come to

consider the case. As far as the motion to strike

out is concerned, I will have to say that as I view

the law of the case I can see no benefit to the plaintiff

that would result from allowing the evidence to re-

main in. It might serve just sim^^ly to swerve the

jury, divert their attention from the real ciuestion

that may arise in the case. A possession obtained

by A from B, or, rather, just merely by consent from

B is not any better than a possession obtained in any

other way. Here, as the evidence is, as I understand

it, at least Mr. Curry was in possession; well, now,

the fact that another man says to him you may stay

in possession I don't think that helps us to resolve

any of the issues in this case, but rather tends to in-

cumber the case than clear it up. I therefore grant

the motion, and that evidence is stricken.

To which ruling of the Court the plaintiffs then

and there excepted, which exception was allowed.

[Testimony of S. H. Stevens, for the Plaintiff.]

S. H. STEVENS, being duly sworn on behalf of

plaintiff, testified as follows

:

Direct Examination.

(By Mr. BELL.)
My name is S. H. Stevens. I am at present editor

and publisher of the ''Gold Digger." I am ac-
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quainted with the placer mining ground known as

No. 1 Below on Dry Creek and the ground in the

vicinity there; I first became acquainted with it in

the spring of 1901. I had a lay on No. 1 Below

from Dick Dawson, Mrs. Coe, A. J. Bruner and Mc-

Ewen and W. J. Alexander. We mined there for

a couple of months at that time. I was acquainted

with Charles Curr}^ I think I quit mining there along

the fore part of August ; it might have been as late

as the 15th ; although I am not positive ; Alexander

was mining there the greater part of the time; he

sold his lease to Nadeau. We sold the outfit we had

on No. 1 Below, a portion of it, to Curry, and the

balance we brought into . town and sold. Curry

bought a number of sluice boxes and the floor of the

big tent and the frame and some shovels and picks

;

I think he bought a cook stove, too; I wouldn't be

sure about that. He moved the outfit over across

the creek along over here some place (pointing to

the letter Y in the word Daisy on Plaintiff's Ex-

hibit "A"). It might have been a little further up,

that is the way I remember it.

[Motion for Reinstatement of Certain Testimony,

etc.]

Mr. BELL.—We now move the Court to reinstate

all the testimony with reference to the Alexander

location, for the reason that it now appears from the

testimony of Mr. Stevens that Mr. Curry took the

outfit from the claim wh^re Mr. Alexander was work-

ing adjoining the premises in controversy after the
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conversation that has been testified to with Alexan-

der with reference to the possession of the premises

in controversy; that he moved the outfit upon the

ground and went to work and that his rights were

complete under the testimony as brought out under

the Alexander location.

The COUKT.—The motion is overruled; I don't

see the connection. If he had had his title at that

time the case would have been very different.

To which ruling of the Court the plaintiff then and

there duly excepted, which exception was allowed.

[Deposition of B. D. Blakeslee for the Plaintiff.]

The deposition of B. D BLAKESLEE was there-

upon read in evidence on behalf of the plaintiff by

Mr. Bell as follows

:

I made a survey of the Big Clid and Daisy Frac-

tion by order of the Court. Charles Curry and Mr.

E. J. Somers were present. Mr. Curry pointed out

the stakes to the best of my recollection. I found

no such stakes of the Big Clid or the Daisy Fraction

as he claimed, but I found stakes marked Daisy and

Big Clid as appears on this map. I found those

that Mr. Curry claimed were his stakes, but I found

none so marked as Big Clid or Daisy. I never noted

any of the marks of the stakes he pointed out. He
pointed out the comers as the points which he

claimed, which I didn't go to. He identified some

stakes as being his, but there was no markings on

them whereby I could make any note that they were

either Big Clid or Dais}'. They would conform to

points Xo. 1, No. 2 and Xo. 3 on that map Exhibit
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"A." My survey was made in 190^, July 30th. I

found no s/'akes so marked that would indicate the

Big- Clid or Daisy Fraction. I have a definite recol-

lection of the point or stake that he identified as

being his, but then nothing that I could go to work

and describe to you as that stake now, certainly.

There are lots of stakes there. Point A on this map
Exhibit "A" would correspond with stake marked

Xo. 3 which I found marked southwest corner

of Bench Xo. 1 Below. Well, I have, I think I

mentioned in my notes that that was claimed to

be the southeast corner of the Bear Cub. That

would be point Xo. 1 on this map (Plaintiff's

Exhibit "A"). I have nothing noted in my book

showing a long slender stake with a trespass notice

nailed on it at point No. 1. I took notes of all the

stakes at point No. 1, in the presence of Mr. Curry,

I think ; to the best of my recollection I made notes

of all stakes at those corners. Mr. Curry was not

exactly certain as to the exact location of point No.

3, but No. 3 was a point that he was positive that it

was in that locality.

[Testimony of Daniel A. Jones, for the Plaintiff.]

DANIEL A. JONES, a witness called on behalf

of the plaintiff, being duly sworn, testified as fol-

lows:

Direct Examination.

(By Mr. BELL.)
My name is Daniel A. Jones. I am a civil engineer

I made a survey of the Daisy Fraction or Big Clid

on the 10th day of September, 1908. Plaintiff's Ex-
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Mbit "A " is a correct representation of tliat fraction.

I started to survey at point 1, and surveyed from 1

to 3, 3 to 2, and from 2 to 1. I have my field-notes.

The description is, commencing at point No. 1, run-

ning northerly 28 deg. 18 min. W. 575.6 feet to point

3; thence K 80 deg. 49 min. 512.5 feet to point 2;

thence S. 57 deg. 33 min. W. 756.8 to point No. 1, the

place of beginning. The area is 3.734 acres.

Cross-examination.
(By Mr. FINK.)

I was out there three different times; I was out

on the 8th and the 10th, and I was out there the first

time with Ed. Barthrop; he went around to quite

a number of stakes and pointed them out, and I also

had a description of the claim as surveyed by Arthur

Gibson and Mr. Blakeslee.

Eedirect Examination.

(By Mr. BELL.)
I started at point No. 1, the upper corner of No.

1 Below and ran to the southwest corner of Bench

No. 2, and from there to the southeast corner of

Discover}^, the northeast corner of No. 1 Below", and

from there back to the place of beginning along the

east line of No. 1 Below.

[Recital Relative to Plaintiff's Exhibit No. 12.]

Plaintiff thereupon offered in evidence that por-

tion of Plaintiif's Exhibit "A," showing the frac-

tion, which was admitted and marked Plaintiif 's Ex-

hibit 12.

[Testimony of A. N. Ashley, for the Plaintiff.]

A. N. ASHLEY, called as a witness on behalf of

the plaintiff, after being duly sworn, testified as fol-

lows :
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Direct Examination.

(By Mr. BELL.)
I am one of the defendants in this lawsuit ; I have

been working the premises under a lease; I had a

one-third interest in the lease. The lessees we Ash-

ley, Adams and Carlson. Nels Christianson also had

a lease on a portion of the ground, 325 feet of the

west end. Ashley, Adams and Carlson extracted

$475,000.00 at a cost of about $80,000.00. I think

that was a reasonable cost.

[Deposition of Nels Christianson, for the Plaintiff.]

The deposition of NELS CHRISTIANSON was

thereupon read in evidence on behalf of the plaintiff,

which was as follows

:

I took out between $40,000.00 and $30,000.00. We
paid somewhere near $10,000.00 royalty. This roy-

alty was paid to Capt. Carlson, one of the defendants.

Thereupon the plaintiff offered in evidence a cer-

tified copy of deed dated 27th of November, 1903,

from the Nome Exploration Company to tlUe Pioneer

Mining Company conveying a three-tenths interest

in the property in controversy, said deed was marked
Plaintiff's Exhibit No. 14, and is as follows:

[Plaintiff's Exhibit No. 14.]

"This indenture, made the 27th day of November,

in the year 1903, between the Nome Exploration

Company, a corporation under the laws of the State

of Washington, the party of the first part, and the

Pioneer Mining Company, a corporation under the

law^s of the State of Washington, party of the second

part, witnesseth;

That the said party of the first part, for and in

consideration of the sum of One Hundred and Eighty

Thousand Dollars ($180,000.00),
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lawiii] money of the United States of America, to

it in hand paid by the said party of the second part,

the receipt whereof is hereby acknowledged, has

granted, bargained, sold, remised, released and for-

ever quitclaim.ed, and by these presents does grant,

bargain, sell, remise, release and forever quitclaim,

nnto the said party of the second part, and to its

successors and assigns, all that certain property,

lands, buildings, mining location, mines, and in-

terests therein, situate, h^ing and being in the Dis-

trict of Alaska, and in what is known as the Cape

Korne Mining District, or in the Xonie recording

District, in said District of Alaska, to wit:

All that certain property known as the Old A. E.

Co.'s warehouse, property and freight yards, lying

on both the north and south sides of front Street, in

Nome, Alaska, and is more particularly shown by

deed from the Northern Commercial Company, a

corporation, dated July 29, 1902, to J. W. Kelly,

which deed is on record in Nome Recording District,

and to which deed and record reference is hereby

made for a more full and particular description of

said property ; also the derrick, rigging, ropes, blocks

and tackle situate thereon.

Also all that certain drilling machinery, boilers,

engines, and other equipment now in use, or hereto-

fore used in drilling and prospecting mining claims
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in said Nome Recording District, District of Alaska,

by J. W. Kelly, or the Nome Exploration Company,

a schedule of which property is on file with the Sec-

retary of the Nome Exploration Company, to which

schedule reference is hereby made for a more full

and particular description of said property.

Also all those certain placer mining claims com-

monly known and designated as No. 3 Above on Bus-

ter Creek, also 3 Above on Union Creek, also No. 3

Lillian Creek, also that certain Bench Claim on the

left limit off of No. 1 Grass Gulch, and being that

certain Bench Claim heretofore operated during the

winter of 1902-3 by the Nome Exploration Company,

adjoining what is commonly known and designated

as the "0 'Sullivan Claim. No. 1 Grass Gulch," and

sometimes called the '^O 'Sullivan and Wilkins

Claim."

Also that certain other claim commonly known and

designated as No. 2 Above on Cooper Gulch; No. 6

Below on Dry Creek ; No. 1 Below on Newton Gulch

;

No, 7 Above on Buster; No. 1 Above on Union;

Bench Claim adjoining No. 8 on the left limit of

Dexter Creek, and also No. 3 on Grass Gulch, all in

the Cape Nome Recording District, District of

Alaska.

Also all the right, title and interest of, in and to all

mining claims and locations, or interests therein, that

were described or referred to in that certain deed

dated July 29, 1902, from L. L. Lane and John

Cooper as grantors, to Nome Exploration Company,

as grantee.
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Also all right, title and interest in and to that cer-

tain property and ground described in that certain

lease from A. H. Danielson, lessor, and ,
as

lessee, and dated in August, 1902.

Also that proi»erty described as follows, to wit

:

Ample and sufficient lands within the Big Manook

Placer Claim at such point thereon as J. W. Kelly

may desire for the present and future demands and

uses of said Kell}^ for the purpose of building and

maintaining a water pumping plant on Nome im-

mediately above the mouth of Dexter Creek for the

term of ninety-nine years.

Also all right, title and interest in and to all the

following described placer mining claims in Cape

Nome Mining District, now called Cape Nome Re-

cording District records.

That certain mining location commonh^ known and

designated as the "Wedge Fraction" on Dexter

Creek, located July 17, 1900, recorded July 24, 1900,

at page 68, Vol. 49, of Nome Recording District rec-

ords
;

That certain other location commonly known and

designated as the "All Gold Fraction" located July

17, 1900, by J. W. Reiter, recorded July 24, 1900, at

page 68, Vol. 49, of Nome Recording District rec-

ords
;

'"W. H. Brown Fraction" located July 17, 1900,

by W. H. Brown, recorded July 24, 1900, at page

72, Vol. 49, of said records.

Also that certain other mining location commonly

kno"um and designated as "Fractional Claim No.

7%" on the east side of Buster Creek, located Sep-
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tember 6, 1899, and conveyed to J. W. Kelly on or

about July 29, 1902, by Alfred Carlson and others;

Also the "Helena Bench Claim'- on the left limit

of Dry Creek in the second tier off No. 5 Creek Claim

Dry Creek, said Dry Creek being a tributary of

Snake River;

Also the Gladdie Bench Claim on the left limit of

Dry Creek on the third tier.

Also the Nellie B. Bench Claim situated on the left

limit of Dr^^ Creek on the first tier; said Nellie B
Bench Claim is sometimes known as the "Estelmann

Bench Claim."

Also all right, title and interest in and to that cer-

tain lease from Louis Sloss, Jr., dated October 3,

1902, to J. W, Kelly, of the property coimiiencing at

the northeast corner stake of that certain claim

known as No. 1 on Dexter Creek, Cape Nome Min-

ing District, thence running 120 feet southeasterly

to a stake, thence westerly 250 feet to a stake, thence

120 feet in a northerly direction to a stake, thence

250 feet easterly to beginning.

Also all his right, title and interest in and to the

conveyances made by J. W. Kelly dated September

27, 1902, and October 4, 1902, and also all his right,

title ar»d interest in and to an assignment of option

on the Sugar Claim, being an option made by Axel

Olson et al., dated July 29, 1902, to J. W. Kelly and

Pioneer Mining Company, said Sugar Claim was re-

corded at page 29, Vol. 17, Nome Recording District;

Also the Molasses and Honey Bench Claims adjoin-

ing the Sugar.
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Also all of his riglit, title and interest in and to

that certain mining location commonly known and

designated as the "Podonk Bench Claim" now stand-

ing or which did stand in the name of J. B. Wood.

Also in and to that certain mining claim commonly

known and designated "Virginia" now standing or

which did stand in the name of A. E.. Campbell, both

of said locations being located on Dexter Divide be-

tween Anvil and Dexter Creeks.

Also that certain claim and location on Nome River

above Dexter Creek confluence, said location stand-

ing or which did stand in the name of J. W. Kelly.

Also that certain other claim on Nome Eiver above

Dexter Creek, standing, or which did stand in the

name of J. B. Wood.

Also all other locations made, standing in the name
of, or conveyed to J. W. Kelly or the Nome Explora-

tion Company.

Also water claim or location on Nome River at the

mouth of Dexter Creek in the name of A. E. Camp-
bell.

Also all machinery, horses, wagons, chattels and
supplies bought by J, W. Kelly for the use of the

Nome Exploration Company.
Also all the right, title and interest in and to thirty

thousand shares of the Bear Mining and Trading
Company stock; also the Early Bear Bench Claim
and the Cub Bench Claim, both on Dry Creek.

Also all right, title and Interest in and to that cer-

tain pumping plant or system for furnishing water
for mining purposes located on Nome River near the

confluence of Dexter Creek with Nome River, Cape
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Nome Mining District, Alaska, together with all ma-

chinery, pipes, fittings, located at said plants, or run-

ning from thence to other points, and together with

all pipe line heretofore at any time used for pump-

ing water from said pumping plant, or to any reser-

voirs at or near the head of Dexter, Anvil or Dry

Creeks, or all of said creeks, or any of them.

Also together with the right of way and all mining

macliinery, pipes, tools, appliances, hose, sluices,

boxes, machinery, fittings, plants, utensils, heretofore

used by the Nome Exploration Company, or J. W.
Kelly, in carrying on mining operations upon that

certain mining location commonly known as the

'

' Sugar, '

' or that certain bench claim situated on the

left limit of Grass Gulch adjoining the said '^O 'Sul-

livan and Willdns Claim," or upon those certain

mines and mining locations on what is tenxied the left

fork of Dexter, but what is properly the right fork

of Dexter.

Also all right, title, interest in and to that certain

plant heretofore and in the summer of 1903 erected

by or under the supervision of J. W. Kelly as a plant

for the handling, pumping, storing and distributing

crude oil for fuel purposes between the beach at

Nome, Alaska, and the pumping plant at the con-

fluence of Nome River and Dexter Creek; and all

pipes, tanks, pumps and appliances heretofore used

in connection therewith or in delivering said oil at

Dexter Creek and Nome River confluence, or at the

works of the Electric Company or electric plant in

Nome, Alaska, or at the pumping plant belonging

to the Wild Goose Mining and Trading Company at
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Nome, Alaska, or elsewhere in tlie Nome Mining Dis-

trict.

Also all right, title and interest in and to that cer-

tain mine and mining location commonly known and

designated as the ''Bella Fraction" at the head of

Grass Gulch.

Also all right, title and interest in and to that cer-

tain mine and mining location commonly known and

designated as the "Sunrise Bench."

Also all right, title and interest in and to that cer-

tain bench placer mining claim known as and called

the Sngar Mine situated at the headwaters of Grouse

Creek, a tributary of Dexter Creek, which Dexter

Creek is a tributary of Nome Eiver, in the Cape

Nome Mining and Recording District, District of

Alaska.

Also all right, title and interest in and to that cer-

tain location appearing of record at page 29, Vol. 17,

of said records, said location having been made by

one Alfred Carlson on the 29th day of July, 1899.

Also all right, title and interest in and to that cer-

tain contract made and entered into between the

Pioneer Mining Company and J, W. Kelly on the

19th day of July, 1902.

Also all right, title and interest in and to all water

rights located on Nome River and to all reservoir

sites, pumps, boilers, and plants situated in the Nome
Mining District and heretofore used in connection

with the oil or fuel pmnping plant.

Also all reservoir sites on the top of King Moun-
tain and the mountain between Dexter and Dry
Creeks, in the said Nome Recording District.
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Also all right, title and interest in and to all the

property described in that certain instrument dated

June 1, 1903, and signed by J. W. Kelly and running

to Jafet Lindeberg and John Brynteson, which said

instrument was recorded on July 17, 1902 in Vol.

122 of deeds, at page 58, of the records of said Nome

Recording District, and to which record reference

is hereby made for a more full and particular de-

scription of said property.

Also all lays or leases to property in said Nome

Mining District running to J. W. Kelly, or first

party.

Also all right, title and interest in and to that cer-

tain instrument dated the 17th day of July, 1903,

between J. W. Kelly as mortgagor and Jafet Linde-

berg and John Brynteson as mortgagees, and ac-

knowledged on the 17th day of July, 1903, before

Viola C. Orton, a Notary Public for the District of

Alaska, residing at Nome, by said J. W. Kelly, to-

gether with all of the property in said mortgage of

personal property particularly described.

Also the supply of fuel oil on hand in the tanks

and pipes aforesaid, Nome Recording District,

Alaska, together with all equities, rights of redemp-

tion of, in or to, all or any of the property herein-

before described, and together with all right, title and

interest of, in and to all property standing in the

name of the Nome Exploration Company, or acquired

for its use and benefit.

Together with all the metals, ores, gold and silver

bearing rock and earth therein, and the the rights,

privileges and franchises thereto incident, append-
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ant and appurtenant, or therewith usually had and

enjoyed, and also all and singular, the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in anywise appertaining, and the rents, issues

and profits thereof.

And also all the estate, title, interest, property,

possession, claim and demand whatsoever, as well in

law as in equity, of the said party of the first part,

of in or to the said premises, and every part and

parcel thereof, with the appurtenances.

And the said party of the first part does hereby

guarantee, covenant and promise that it has not here-

tofore conveyed any right, title or interest in or to

the above named property, to any person, save and

except the Pioneer Mining Company.

To have and to hold, all and singular, the said

premises together with the appurtenances and priv-

ileges thereunto incident, to the said party of the

second part, its successors and assigns, forever.

In witness whereof the said party of the first part

has hereunto set his hand and seal the day and year

first above written by its president and secretary

thereunto duly authorized.

NOME EXPLOEATION COMPANY. [Seal]

EUGENE CHILBERG, Pres.

J. E. CHILBERG, Sec
Signed, sealed and delivered in the presence of

MERTON G. ANDERSON.
WM. F. D. GRAFF.
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State of Washington,

County of King,—ss.

On this 30th day of November, A. D. 1903, before

me personally appeared Eugene Chilberg and J. E.

Chilberg, to me known to be the President and Secre-

tary respectively of the corporation that executed the

within and foregoing instrument, and acknowledged

that said instrument to be the free and voluntary act

and deed of said corporation for the uses and pur-

poses therein mentioned and each of said officers on

oath stated that he was authorized to execute said

instrument, and that the seal affixed is the corporate

seal of said corporation.

In witness whereof I have hereunto set my hand

and affixed my official seal the day and year first

above written.

[Notarial Seal] F. E. BRIGHTMAN,
Notary Public in and for the State of Washington,

Eesiding at Seattle, Washington.

Filed for record 2 :30 P. M. May 3d, 1904, request

of L. Stevenson. T. M. Reed, Recorder. W. W.
Sale, Deputy.

(Duly certified to be a true, full and complete copy

of instrument numbered 25762, being deed Nome Ex-

ploration Company to Pioneer Mining Company, as

the same appears of record in Vol. 127, at page 444,

records of Nome Recording District. By F. E.

Fuller, Recorder.)

Thereupon the Court reserved its ruling on said

offer.
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[Testimony of Guy W. Campbell, for the Plaintiff.]

dUY W. CAMPBELL, a witness called on behalf

of the plaintiff, being duly sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

My name is Guy W. Campbell ; I am treasurer of

the Pioneer Mining Company. As the financial

agent of the Nome Exploration the Pioneer Mining

Company received the gold and gold-dust from the

Bear Mining and Trading Company in relation to

the Adams, Ashley and Carlson lease on the Bear

Cub. The Pioneer Mining Company had two or

three different men out there in charge of the clean-

ups. Mr. Hansen I think one time, and Barnard

Jensen at another. Mr. Hansen was in the regular

employ of the Pioneer Mining Company; Mr. Jen-

sen was a regular employee the Pioneer Mining

Company. Those are the only two I recall that ren-

dered reports in 1906 and 1907; Mr. Hansen attends

to most of that business. According to that state-

ment the Pioneer Mining Company received from

the operations out there $81,272.10. My relations

with the Pioneer Mining Company began in June,

1904, as auditor. Since June, 1904, the Pioneer Min-

ing Company have had charge of all the Nome Ex-

ploration Company's holdings in this District as

financial agent. The Pioneer Mining Company
virtually has control of the property of the Nome
Exploration Company, that is, Mr. Lindeberg has,

he is the manager of the Nome Exploration Com-
pany. Mr. Lindeberg took possession of all the
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(Testimon}^ of Guy W. Campbell.)

property of the Nome Exploration Company. There

was some sales made of the property; also took

possession of all mining claims of the Nome Explora-

tion Company.

Cross-examination.

(ByMr. ORTON.)
Mr. Lindeberg has been an officer of the Nome Ex-

ploration Company during all the time as well as

of the Pioneer Mining Company. Ashley, Adams

and Carlson did the mining out there. They had no

lease or arrangement whatever from the Pioneer

Mining Company. The Pioneer Mining Company

and the Nome Exploration Company are distinct cor-

porations. This money was received for account of

the Nome Exploration Company and was distributed

for their account. The Pioneer Mining Company

received and handled the money because the Nome
Exploration Company was indebted to the Pioneer

Mining Company—simply a matter of convenience.

Mr. Lindeberg was handling the tw^o interests. They

partially had the same offices. The Pioneer Mining

Company did not claim the ownership of this money

itself other than a lien.

Redirect Examination.

(By Mr. BELL.)
The Pioneer Mining Company claimed a lien on

the money. The gold received from the Bear Cub,

from Adams, Ashley and Carlson was paid us by

check in settlement, the check was given to the

Pioneer Mining Company. We did not receive the
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bullion. Sometimes ^Ye took our i^ortion of the out-

put in bullion, but we did not in this case. I don't

know why we didn't exactly, but they kept a record

of the clean-ups and reported to us and they required

them to render an assay statement in duplicate of

each one, which I have.

I made a copy of the minutes of the Nome Ex-

ploration Company. The Pioneer Mining Company

own stock in the Nome Exploration Company; Mr.

Lindeberg has a few shares, sufficient to entitle him

to act on the board of directors. The Pioneer Min-

ing Company has a majority of the stock. There was

an understanding between Lindeberg and Adams,

Ashhley and Carlson that they were to render dupli-

cates of all their assays to the Pioneer Mining Com-

pany's office.

(Paper handed witness.) That is the deposition

I gave in the case of the Pioneer Mining Company
vs. The Nome Exploration Company, being cause

numbered 1308 of this court. The paper attached to

the deposition is a true copy of the minutes of the

Nome Exploration Company.

[Recital Relative to Plaintiff's Exhibits Nos. 13 and

14.]

Mr. BELL.—We offer in evidence paragraph

—

being a paragraph on page 4 of the minutes of the

Nome Exploration Company, dated November 27th,

1903, commencing "Now therefore be it resolved and

agreed..
'

'

Mr. ORTON.—What is the date of those minutes?

Mr. BELL.—November 27, 1903.
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(Testimony of Guy W. Campbell.)

Mr. ORTON.—We object to the introduction of

the resolution on tbe ground that it is immaterial,

irrelevant and incompetent and in nowise binding on

tlie Pioneer Mining Company and not within tlie

issues of this case at all.

Mr. BELL.—It is connected Avith the deed I offer,

and offer to show that the Pioneer Mining Company
was in possession of the property.

Mr. ORTON.—That paragrai3h does not tend to

show it was in possession.

Mr. BELL,—Read it and the Court will see. I will

read it.

Said resolution was thereupon read as follows:

*'Now therefore, be it resolved and agreed that all

claims against the Nome Exploration Company,

which in the aggregate shall be now in excess of

$180,000.00, be released and relinquished and that

the payment of the said $180,000.00 and interest

from November 21th, 1903, at seven per cent, per

annum be deferred until the 15th of July, 1904, and

that failing the payment of said sum of $180,000.00

with interest from the 24th day of November, 1903,

at the rate of seven per cent, per annum on or before

the 15th day of July, 1904, that the said Pioneer

Mining Company shall proceed forthwith thereafter,

by and through its officers to collect the same from

the property of the Nome Exploration Company

and the property of the said J. W. Kelly, against

which said Pioneer Mining Company now has liens,

claims of preference, or other rights, and that the

said Nome Exploration Company and the said J. W.
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Kelly and each of their or his successors and assigns

will assist the said Pioneer Mining Company to

make such claim ' of $180,000.00 together with

interest at the rate of seven ]3er cent, per annum

from the 24th day of November, 190'3, and attorney's

fees and costs, as quickly as possible out of the

property above specified or referred to, and that

said sum having been realized by sale of the property

or any part thereof, that the said claun be cancelled,

but that in event the full amount of $180,000.00

with interest from the 24th day of November, 1903,

together with attorney's fees, legal costs and ex-

penses thereon, shall not be full}- realized, then the

Nome Exploration and the said J. W. Kelly shall be

released from the payment of any balance thereon,

it being understood and agreed that the said Nome
Exploration Company and the said J. W. Kelly in

the event the sum of $180,000.00 together with

interest and costs be not realized, will waive any

equity or right of redemption in or to said property,

or any part thereof."

Mr. BELL. (Continuing).—We think' it shows

the Pioneer Mining Company were to take the

property and were to have absolute control and

possession of it, take possession of the ground until

the debt was paid, and we introduce this in connec-

tion with the deed to the Pioneer Mining Company

to show that they had the possession of the property.
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The resolution and the deed aforesaid were

marked Plaintiff's Exhibits 13 and 14 and admitted

in evidence.

Recross-examination.

(By Mr. FINK.)

The Pioneer Mining Company has never taken

possession of any mines of the Nome Exploration

Company, that has been by Mr. Lindeberg, the

manager. If the Pioneer Mining Company had any

such power as stated in that resolution it has not

exercised that power. I did not keep separate books

of account of the Nome Exploration Company; I

kept the account of the Nome Exploration Company
in the Pioneer Mining Company's books. The Nome
Exploration Company's books are here, the old

books.

Redirect Examination.

(By Mr. BELL.)

I know Mr. Louis Stevenson. He really holds no

position with the Pioneer Mining Company except

as representative of the Company in Siberia at

present. He has been connected with the Pioneer

Mining Company since either 1900 or 1901, I don't

know which. He never held any position with the

Nome Exploration Company that I know of.

The following resolution from the minutes of the

Nome Exploration Company were thereupon ad-

mitted in evidence on behalf of the plaintiff.

''Seattle, Washington, November 20, 1903.

At an adjourned meeting of the Trustees of the

Nome Exploration Company, convened at the office
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of said Company this 20tli of November, 1903, at

nine o'clock A. M., at wbicb meeting were present

J. W. Kelly, President, John Brynteson and Jafet

Lindeberg, Mr. Jafet Lindeberg reported that as

Vice-President of the Nome Exploration Company
he had instructed Mr. Louis Stevenson to take

charge of and work the Sugar Mine during the

season of 1903-4 and delivered copies of the instruc-

tions which were given Mr. L. Stevenson and Mr.

A. E. Campbell to this Company for record. Upon
motion duly made and seconded the action of Mr,

Lindeberg in this matter was ratified in all res-

pects."

(Witness continuing:) The Pioneer Mining Com-

pan}' as such has virtually managed the Nome Ex-

ploration Company's property from the office of the

Pioneer Mining Company, but the relations have

been distinct and clear cut all the way through.

Q. What properties has the Pioneer had to

manage ?

A. Had all this property to manage

Q. The fuel property?

A. The city property and the oil property and

the assessment work on the claims.

Q. The assessment work has been kept up?

A. Kept up b}^ the Pioneer Mining Company.

Q. Paid for by the Pioneer Mining Company?

A. Yes, sir, charged 'to the Nome Exploration

Company.

Q. Paid for by the Pioneer Mining Company?

A. Yes, sir, out of the money we had belonging
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to the Xome Exploration Company, if we had any.

If we didn't have scaj we advanced it and charged

it to them.

Q. You never had any, did you ?

A. We had something like $45,000.00.

Q. That is the first time you ever had any since

this mortgage was given to you ?

A. That is the first time we had sufficient to war-

rant applying it as pajment on the mortgage.

Q. They have been receiving and disbursing for.

the Nome Exploration Company all these years?

A. Yes, sir.

Q. Last fall was the first time they received any-

thing ?

A. The first time they received anything to apply

on the mortgage.

Q. The manager of the Pioneer Mining Company
here had a standing order to keep up the property

and look after the Xome Exploration Company's

properties.

A. He was the Pioneer Mining Company's

manager; I don't know if he had any specific in-

structions.

Q. He got at it and kept it up the same as if it

belonged to the Pioneer Mining Company *?

A. He did.

This property here (the property in controversy)

belonged to a separate company, the Bear Mining

and Trading Co., in which the Nome Exploration

Company had a three-tenths interest. I suppose he

has been looking after their interest—I can't swear



172 William H. Bush vs.

(Testimony of Guy W. Campbell.)

directly. I never h^ve kept a separate book of ac-

count for the Nome Exploration Company. We kept

tlie Youcbers separate. The Pioneer Company did

not want to father the books of the old Nome Ex-

ploration Company for the reason that they didn't

look good to them; for that reason we didn't use

them at all. They are there in our possession; we

never made any entries in the old books.

Recross-examination.

(By Mr. FINK.)

The Nome Exploration Company received some

funds which was paid for current expenses, but

never before did they receive sufficient to apply on

the mortgage; they have received funds right along.

All the affairs of the Nome Exploration Company

have been managed by the Nome Exploration Com-

pany's officers.

Redirect Examination.

(By Mr. BELL.)

Mr. Lindeberg is manager of the Pioneer Mining

CoMipany and also manager of the Nome Exploration

Company. The Pioneer Mining Company has a

majority of the stock of the Nome Exploration Com-

pany. The balance in the Fall of 1905 was a debit

balance against the Nome Exploration Company. If

I had the books here I could give you the exact

figures. On one or two occasions they had a credit

but at the end of last year after paying the forty-

five thousand dollars on the note there was six

hundred and sixty—I think six hundred and sixty-

six against the Nome Exploration Company.
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[Motion to Strike Certain Evidence, etc. (Re-

newed) .]

Mr. FINK.—We renew our motion. It appearing

that practically all the affairs of the Nome Explora-

tion Company have been managed by the officers of

the Nome Exploration Company and the Pioneer

Mining Company never exercised its right, if it ever

had any such right, to take possession of the

property, there being no testimony in the record that

it did, therefore it should not be entitled to go to

the jury.

Mr. REED.—We object to the motion for the

reason that there is a conflict in the testimony

sufficient to go to the jury as to whether or not the

Pioneer was in the actual control of this property.

By Mr. Campbell's testimony itself taken in the

most favorable light for the Pioneer Mining Com-

pany, it leaves that question to go before the jury

as to whether the control of that property lay with

the Pioneer Mining Company.

The COURT.—We overrule the motion.

Mr. BELL.—Plaintiff rests.

Mr. FINK.—I wish to further cross-examine Mr.

Campbell.

GUY CAMPBELL recalled for further cross-

examination by Mr. FINK.

The men that were sent out by the Pioneer Min-

ing Company to take possession of this claim and

watch these clean-ups were paid by the Pioneer

Mining Company on the Bear Cub.
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Q. Were they paid by the Pioneer Mining Com-

pany or the Nome Exploration Company?
Mr. BELL.—Objected to as iimnaterial, irrelevant

and incompetent.

The COURT.—Objection overruled.

To which ruling the plaintiff then and there duly

excepted, which exception was allowed.

A. The Pioneer Mining Company paid them their

salaries, but at the end of every year it proportioned

their salaries and charged the Nome Exploration

Company a share that was proper and just.

Q. So what was performed out there was really

done for the Nome Exploration Company?

A. Charged to the Nome Exploration Company,

that was all. That is true of every year.

Redirect Examination.

(By Mr. BELL.)

As to how much it would be I don't know as I

would call it a guess. It was done as to what was
'

right. To come to a definite certainty it would be

a guess more or less. At the end of each year we

tried to figure up what proportion of the time was

given to the Nome Exploration Company's matters

and the Nome Exploration Company paid for it; at

least we charged them with it. We never did that

until the end of the year.

'Mr. PINK.—We renew the motion to strike it out.

Mr. BELL.—We object to it; it is in no different

position than it was before.

The COURT.—I am inclined to think it would be

wrongful to allow the jury to draw the conclusion
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that the Pioneer were in the possession of that

ground from the evidence thus far ctdduced, and

therefore grant the motion. It doesn't seem to be

sufficient for the jury to find that the Pioneer were

in possession. I think it would be a violent infer-

ence to say that they were in possession of the prop-

erty and I therefore decide as I have necessarily.

To which ruling the plaintiff then and there ex-

cepted, which exception was allowed.

[Recital Relative to Transfer from The Nome Ex-

ploration Co. to the Pioneer Mining Company,

etc.]

It was duly shown that the transfer or deed from

the Nome Exploration Company to the Pioneer Min-

ing Company, hereinbefore set forth, was in fact a

conveyance for security only, and that contemp-

oraneous with the execution of said deed, a prior

instrument in writing acknowledging the same to

be a conveyance for security only, was duly exe-

cuted by the Pioneer Mining Company and said

Nome Exploration Company, and said instrument

or defeasance was introduced in evidence and is in

words and figures as follows, to wit:

[Defendants' Exhibit "A."]

"THIS INDENTURE made this 27th day of No-

vember, 1903, by the Pioneer Mining Company, a

corporation under the laws of the State of Wash-

ington, WITNESSETH that

;

WHEREAS, the Nome Exploration Company, a

corporation under the laws of the State of Wash-
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ington, did by instrument under seal quitclaim, sell

and convey unto the Pioneer Mining Company the

property situate in the District of Alaska, Second

Division, Cape Nome Mining District, now Nome
Recording District, and more particularly described

as follows, to wit :

—

(Here insert property described in deed from

Nome Exploration Company to Pioneer Mining Com-

pany.)

THIS INDENTURE made the 27th day of No-

vember, in the year 1903, between the Nome Ex-

ploration Company, a corporation under the laws of

the State of Washington, the party of the first part,

and the Pioneer Mining Company, a corporation

under the laws of the State of Washington, the party

of the second part,

WITNESSETH, that the party of the first part,

for and in consideration of the sum of One Hundred

and Eighty Thousand Dollars ($180,000.00) lawful

money of the United States of America, to it in hand

paid by the said party of the second part, the receipt

whereof is hereby acknowledged, has granted, bar-

gained, sold, remised, released and forever quit-

claimed, and by these presents does grant, bargain,

sell, remise, release and forever quitclaim unto the

said party of the second part, and to its successors

and assigns all that certain property, lands, build-

ings, mining locations, mines, and interests therein,

situate, lying and being in the District of Alaska,

and in what is known as the Cape Nome Mining

District, or in Nome Recording District, in said Dis-

trict of Alaska, to wit:

—
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All right, title and interest in and to 30,000 shares

of the B^ar Mining & Trading Company stock; also

'the Early Bear Bench Claim and the Bear Cub
Bench( Claim, both on Dry Creek;

(Together with various other properties being the

same properties described in the deed plaintiff's ex-

hibit No. 16.)

And the said party of the first part does hereby

guarantee, covenant and promise that it has not

heretofore conveyed any right, title or interest in or

to the above-named property to any person save

and except the Pioneer Mining Company.

TO HAVE AND TO HOLD all and singular said

premises, together with the appurtenances and ]3riv-

ileges thereunto incident, to the said party of the

second part, its successors and assigns forever.

IN WITNESS WHEEEOF the said party of the

first part has hereunto set its hand and seal the

day and year first above written by its president and

secretary thereunto duly authorized.

NOME EXPLORATION COMPANY. [Seal]

EUGENE CHILBERG,
Pres.

J. E. CHILBERG,
Sec.

Signed, sealed and delivered in the presence of:

• MERTON P. ANDERSON,
WM. T. DeGRAAF.

AND WHEREAS the said deed was made to

secure the Pioneer Mining Company the sum of

$180,000.00, with interest from the 24th day of No-
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vember, 1903, as evidenced b}^ the promissory note

in words and figures as follows;—to wdt:

[Note of The Nome Exploration Company, Dated

Nov. 27, 1903, to The Pioneer Mining Co.]

Seattle, Washington, Nov. 27, 1903.

"c& 180,000.00.

"On or before July 15th, 1904, the Nome Explora-

tion Company, without grace, promises and agrees to

pay to the order of the Pioneer Mining Company, a

corporation under the laws of Washington at the

office of the Pioneer Mining Company at Nome,

Alaska, One Hundred Eighty Thousand Dollars in

gold coin of the United States of America of "the

present standard of value, with interest thereon

from November 24th, 1903, in like gold coin at the

rate of seven (7) per cent per year until paid, all

for value received. In case suit or action is insti-

tuted to collect this note, or any portion thereof, the

undersigned Nome Exploration Company, a corpora-

tion, under the law^s of Washington, promises and

agrees to pay in addition to the costs and disburse-

ments provided by statute and law, a reasonable

sum in like gold coin for attorney's fees in said suit

of action, which sum for attorney's fees shall not

exceed five (5) per cent of the amount due.

NOME EXPLORATION COMPANY.
By EUGENE CHILBERG, [Seal]

President.

By J. E. CHILBERG, [Seal]

Secretary.

Due at Nome, Alaska, at office of Pioneer Mining

Company, July 15th, 1904.
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NOW THEREFORE, said Pioneer Mining Com-
pany does hereby undertake and agree upon the pay-

ment by the Nome Exploration Company on its be-

half, of the said sum of $180,000.00, on or before the

15th day of Julj^ 1904, together with interest thereon

from the 24th day of November, 1903, at the rate of

seven per cent per annum, to reconvey unto said

Nome Exploration Company, its successors or

assigns, all of the title to the said property herein-

before specifically described vested in said Pioneer

Mining Company by said conveyance from the Nome
Exploration Comj^an}^ and also such other title as

may have come to it by carrying out options in which

J. W. Kelly or the Nome Exploration Company
were parties, and the said sum of mone}^ and inter-

est therein being not fully paid on or before the

15th day of July, 1904, then this instrument is to

be null and void and the said property and all

thereof is to be and remain the property of the

Pioneer Mining Company.

IN WITNESS WHEREOF the Pioneer Mining

Company has caused these presents to be signed,

executed and delivered under its corporate name by

its President and Secretary thereunto divlj author-

ized by the Board of Trustees of said Pioneer Min-

ing Company.

PIONEER MINING COMPANY, [Seal]

By JAFET LINDEBERG, [Seal]

President.

By J. E. CHILBERG, [Seal]

Secretary.
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State of Washington,

County of King,—ss.

On this 30th day of November, 1903, before me,

personally appeared Jafet Lindeberg and J. E. Chil-

berg, to me known to be the president and secretary,

respectively, of the corporation that executed the

within and foregoing instrument, and acknowledged

the said instrument to be the free and voluntary act

and deed of said corporation for the uses and pur-

poses therein mentioned, and each of said officers on

oath stated that he was authorized to execute said

instrument, and that the seal affixed is the corporate

seal of said corporation.

In witness whereof I have hereunto set my hand

and affixed my official seal the day and year first

above written.

[Seal] F. C. BRIGHTON,
Notary Public in and for the State of Washington,

Residing at .

[Endorsed] : Defeasance "A." Pioneer Mining

Co. to Nome Exi3loration Co. #1606. Bush vs.

Pioneer Mining Co. Defts. Ex. "A." Sept. 16,

1908. AMcB. Filed in the office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Sept. 16, 1903. John H. Dunn, Clerk. By
,

Deputy.

[Motion for a Nonsuit, etc.]

Mr. ORTON.—We move your Honor as to the de-

fendant Pioneer Mining Company a nonsuit be en-

tered on the ground that there is no evidence to show

that they were withholding the possession of this
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property or are now withholding it, or ever have

withheld it.

The COUET.—I grant the motion.

To which ruling of the Court the plaintiff then and

there duly excepted, which exception was allowed.

Mr. REED.—I don't understand that a nonsuit

can be granted when they have filed a disclaimer.

The COURT.—We grant the nonsuit.

Defendants' Case.

Thereupon the defendants introduced in evidence

the notice of location made by one Axel Olsen claim-

ing to be a location of the premises in dispute made

on June 11, 1899, and called the Bear Cub Claim,

which said location notice is as follows:

[Notice of Location by Axel Olsen.]

"BENCH CLAIM LOCATION.
I, being a citizen of the United States, hereby

claim and stake for placer mining purposes 1320 N.

W. from this stake (No. 1) to stake No. 4 & 660 ft.

N. E. from stake No. 1, 2, 3, 4.

This claim shall be known as the Bear Cub Claim

which is distinctly staked No. 1-2-3-4 & set S. E.

from claim No. 1 Below on Dry Creek, Cape Nome

Mining District, Alaska, June 11, 1899.

Locator: AXEL OLSEN.
Witnesses

:

G. H. GARDNER."
And also a location notice made by one Elmer

Reed claiming to be a location of the premises in

dispute made on January 5, 1901, also called the

Bear Cub, which said location notice reads as fol-

lows :
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[Notice of Location by Elmer Reed.]

"REED BEAR CUB.
Notice is hereby given that the undersigned, hav-

ing complied mth the requirements of Chapter Six

of Title Thirty-two of the Revised Statutes of the

United States, the local customs, laws and regula-

tions, has located—linear feet on the lode (twenty

acres of placer mining ground) situated in the Cape

Nome Mining District, Alaska, and described as fol-

lows :

Beginning at the initial stake which is the S. W.
Cor. stake and stake No. 1, thence running 660 feet

in a N. AV. direction to stake No. 2, thence 1320 feet

in a N. E. direction to stake No. 3, thence 660 feet

in a S. E. direction to stake No. 4, thence 1320 ft.

to stake No. 1 and initial stake, this claim is situated

in the north bank of Dry Creek and adjoining claim

No. 1 Below Discovery and shall be known as Bear

Cub Bench Claim.

Located Jan. 5, 1901.

ELMER REED, Locator.

Attest: J. B. McKEAN."
And deraigned title from both locations. And also

introduced testimony to the effect that Axel Olsen

and his associates prospected the claim so located

during the months of June and July, 1899, and dis-

covered gold on the claim located and did some pan-

ning in the summer of 1900, and had a tent erected

near the line between the claim located and No. 1

Below on Dry Creek for three or four weeks in the

summer of 1900, which tent was used as a camping
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place in passing back and forth to and from other

properties.

[Testimony of Axel Olson for the Defendant.]

AXEL OLSON, a witness on behalf of the defend-

ants, being duly sworn testified:

Direct Examination.

My name is Axel Olson; I have lived in Alaska,

since 1881; I first came to Nome, in 1899, under an

arrangement and contract with some mining men

from Unga, Captain Carlson w^as a member of this

association, and a number of others. I know the

ground known as the Bear Cub Claim on Dry Creek,

and first became acquainted with it in the fore part

of June, 1899; when myself and associates arrived

here we proceeded to prospect and locate claims; I

am the locator of the Bear Cub Claim; we first lo-

cated a claim called the Early Bear Bench Claim off

No. 3 Above on Dry Creek, and afterwards w^alked

down the creek, down as far as No. 1 below Discov-

ery, and we commenced to prospect there and found

a little prospect along there, and we made a location,

this bench claim, off No. 1 Below^ on the left limit,

which we called the Bear Cub; we located it in the

evening sometime in June, between the 5th and the

15th; w^e discovered gold upon the ground; cut the

staked down at the mouth of Newton Gulch, large

willows, as large as I could possibly find. I put in

one stake which I called the initial stake, that would
be the Southeast corner of the Bear Cub, adjoining

the corner of No. 1 Below and the upper corner of

No. 2 Below, corner to corner; the stake was a willow
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faced on one side between one and a half and two

and a half feet long and was marked "No. 1 Bear

Cub, Axel Olson, Locator"; it was marked with an

indelible pencil.

deferring to the map, Defendants' Exhibit "B,"

the witness Olson further testified, after examining

the map, as follows:

I am acquainted with the location of Discovery

Claim on Dry Creek, No. 1 Below Discovery and No.

2 Below Discover}^ and that map correctly repre-

sents the location of these claims on Dry Creek as

near as I know. I put my initial stake at the point

marked "A" on that map and put my southwest

corner in at the corner of the Eskimo Chief or Dis-

covery Claim and the upper corner of No. 1 Below,

corner to corner, that was a willow stake marked

''Bear Cub No. 4" with a lead pencil, next I put in

m_v northwest corner and done the same thing there,

that is I marked it in the same way, the southwest

corner was at the point marked "B" on that map
and at that time there w^as the stake of the Eskimo

Chief or Discovery Claim on Dry Creek and No. 1

on Dr}^ Creek at the same point; on the northwest

corner I marked that ''Bear Cub No. 3," that was a

willow, and I next put in the northeast corner, which

was a willow stake marked "Bear Cub No. 2"; the

northwest corner was put in at the point marked

"C" and the northeast corner at the point marked

I discovered gold on the Bear Cub claim on the

day of the location about seventv-five feet west from
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the southeast corner, I got colors on that cla}^, and

that same month, a few days afterguards, I went to

work there and put in a cut and got a cent to the

pan; Mr. A. A. Johnson, Mr. Gardener and Joe Le-

Clair w^ere with me when I staked the claim; I put

the location notice on the southeast corner ; my part-

ner, Mr. J. C. Nelson, afterwards recorded it in the

Cape Nome Eecording District—this is the location

notice of the Bear Cub.

A certified copy of the location notice of the Bear

Cub Claim w^as here introduced in evidence and is in

words and figures as follows, to wit:

[Certified Copy of Location Notice of the ''Bear

Cub" Claim.]

BENCH CLAIM LOCATION.
I, being a citizen of the United States, hereby claim

and stake for placer mining purposes 1320 ft. N. W.
from this stake #1, to stake #4, and 660 feet N. E.

from Stake 1, 2, 3, 4.

This claim shall be known as the "Bear Cub"
Claim which is distinctly stake 1, 2, 3, 4, set S. E.

from Claim #1 Below on Dry Creek, Cape Nome
Mining District, Alaska.

June 11, 1899.

Locator: AKEEL OLSEN.
Witness

:

C. H. GARDENER.

Filed for record June 16, 1899, 4:45 P. M. A. E.

Southward, Deputy. Vol. 12, Page 28. [U. S. Com-
missioner's Seal.]
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United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for tlie Precinct of Cape

Nome, in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certif}^ that the above and

foregoing is a true, full and complete cop}' of instru-

ment Numbered the same being Notice of

Location of the Bear Cub Mining Claim, as the same

appears of record in Volume 12, at Page 28 thereof,

of the records of my office.

In witness whereof, I have hereunto set niy hand

and the seal of said office this 19th day of July, 1906.

[U. S. Commissioner's Seal.] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

[Endorsed] : #1606. Bush vs. Pioneer Mining

Co., Defts., Ex. ^^C" Sept. 16, 1908. AMcB. Filed

in the office of the Clerk of the District Clerk of

Alaska, Second Division at Nome, Sept. 16, 1908.

Jno. H. Dunn, Clerk. By
, Deputy.

This location notice is as near as I can remember

the same way as the one I put on the claim, except

there may be a few little mistakes—they haven't got

my name spelled right on there.

After locating this claim I took a camp out there

and camped on there and did a little more prospect-

ing, Johnson was with me. During the summer of
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1899, myself and my associates did considerable work

on the claim and kept a tent there and a half way
camp, packed our grub out there and stayed there

and spread out from that quarter to the different

parts of the country.

I sold my interest in the Bear Cub and the other

claims to a company called the Bear Mining & Trad-

ing Company, and retained a one tenth interest in

the company.

I went to Unga, in the fall of 1899, and returned

again in June, 1900 ; the same day, or the day after

I arrived in June, 1900, I went out to the Bear Cub

Claim and examined all the willow stakes and de-

cided to put in two more stakes; I found the old

stakes in the same place where they were originally

placed and I put up two new stakes made of riffle

timber, one at the initial corner and one at the north-

west corner, these stakes were 1x2 and 4 feet long;

I cut two letters in with a knife "B C," as I had no

pencil at that time. I put up four more corner

stakes on it afterwards in the month of June, took

them from Captain Carlson's yard, down near the

Cascade Laundry ; I put new stakes at the four cor-

ners and marked them in the usual way, "Bear Cub

Claim, Axel Olson, Locator," I put the board stakes

in after the riffle stakes myself , Johnson and a man
by the name of Gruswell was with me; I saw my
location notice at the time right in the split of my
willow stake at the southeast corner where I put it

in 1899. Was on the Bear Cub during the summer

of 1900, had my camp there, guess I was there on and
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off, pretty nearly a month ; at jDresent I have no inter-

est in the outcome of the action.

[Fiat or Map of the "Bear Cub" Claim, and of

Other Claims.]

A plat of the Bear Cub claim and other claims was

introduced by the defendants, other than the Pioneer

Mining Company, and was as follows

:
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[Map Showing Bear Cub and Adjoining Placer

Claims.]
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Said plat was identified by the witnesses as a cor-

rect plat of said Bear Cub Placer Mining Claim, and

including within its boundaries all of the land

claimed by the plaintiff, and considerable additional

ground.

[Recital Relative to Testimony of Thomas J. Vallier

et al, etc.]

Thomas J. Vallier, Daniel E. Cox, M. L. V. Smith,

E. D.. Adams, Arthur Gibson, Charles Thompson,

N. Hulthouser, Thomas Meehan Andrew W. Olson,

John Rossvold, C. A. Densmore, John Irvine, Charles

Newhouser, Charles A. Larsen, N. P. R. Hatch,

George H. Pyle, John Jacobson, Jafet Lindeberg,

Louis Rochat, Albert Carlson, A. A. Johnson, H. A.

Ingalls, John Nelson, George Mayon, Wallace Bar-

stow, Ed.. Mayon, Wm. H. Bush, Ed. B. Barthrop,

A. J. Daly, C. L. M. Noble, Elmer, Reed, J. B. Mc-

Keon, and Otto W. Carlson, were also sworn and

testified on the part of the defendants, other than the

Pioneer Mining Company and good and sufficient

conveyances were introduced in evidence by which

the title of the original locators of the Bear Cub

Claim, as located by Axel Olson, and also as located

by Elmer Reed, were introduced in evidence convey-

ing said claim to the defendants. Bear Mining &
Trading Company and the Nome Exploration Co.

and the lay from said defendants to O. W. Carlson,

R. D. Adams and A. N.. Ashley was also introduced

in evidence granting to said Carlson, Adams and Ash-

ley an estate for years in said claim, which said deeds
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and leases were executed prior to the commencement

of this action.

And thereupon the Court instructed the jur}^ in

writing, to which instructions the plaintiff then and

there excepted, which exceptions were allowed as fol-

lows:

[Plaintiff's Exceptions to Certain Instructions of

the Court to the Jury.]

Plaintiff excepts to the following instruction, read-

ing as follows

:

''The Pioneer Mining Company have filed a dis-

claimer of title to the ground in controversy and upon

the trial the Court has ordered that the suit be dis-

missed as to the company. This action of the Court

eliminates that company from the case and from

your consideration."

For the reason that said instruction is contrary to

the law and the evidence offered by the plaintiff as

to the possession of the Pioneer Mining Company.

Plaintiff excepts to the following instruction read-

ing as follows

:

"I instruct you that the plaintiff in this action

claims title to the trace of ground described in his

complaint under a location alleged to have been made

by one F. F. Bowers on August 1, 1900, while the

defendants claim title under a location alleged to

have been made by one Axel Olsen on June 11, 1899,

covering the ground described in plaintiff's com-

plaint, and upon this point I now instruct you that

if you should find from a preponderance of the evi-

dence that on August 1, 1900, the said F. F. Bowers

located the Big Clid Placer Mining Claim as alleged
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by plaintiff by marking the boundaries thereof so

that the same could be readily traced and making a

discovery of gold within said boundaries, then the

plaintiff would be entitled to recover in this action

from the defendants for the ground so located by

him provided it is also proven by a preponderance of

the evidence in the case that the grantors and pre-

decessors in interest of the defendants had not at

that time a valid subsisting location appropriating

the ground in controversy."

And the plaintiff excepts particularly to the por-

tion of said instruction reading as follows:

"Provided it is also proven by a preponderance of

the evidence in the case that the grantors and pre-

decessors in interest of the defendants had not at that

time a valid subsisting location appropriating the

ground in controversy."

For the reason that said instruction is contrary to

the law and particularly to said portion of said in-

struction especially excepted to by the plaintiff.

Plaintiff excepts to the following instruction read-

ing as follows:

"When a valid location of a mining claim is once

made by a single locator it vests in the locator and

his successors in interest the right of possession

thereto, which right cannot be divested by the obliter-

ation or removal, without fault of the locator, or his

successors in interest, of the stakes and monuments
marking its boundaries, or by the obliteration or re-

moval from the claim of the location notices posted

thereon. '

'
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For the reason that said instruction is contrary to

the law.

Plaintiff excepts to the following instruction read-

ing as follows:

"You are instructed that it is necessary to con-

stitute a valid mining location that the boundaries

of the tract claimed should be marked upon the

ground so that they could be readily traced, and

further, if the locator elects to make and post on his

claim or file for record a location notice of such loca-

tion, the calls of such location notice may be con-

sidered by you along with the other evidence of the

markings on the ground for the purpose of determin-

ing the exact location of the mining claim so located."

For the reason that said instruction is contrary to

law and also for the reason that said instruction is

opposed to and in conflict with the instruction im-

mediately preceding, to which an exception was duly

taken.

Plaintiff excepts to the following instruction read-

ing as follows

:

"I charged you that if you should find from the

evidence that on and prior to August 1, 1900, the

boundaries of the Bear Cub Placer Mining Claim

were not marked upon the ground so that the same

could be readily traced, and the location notice also

did not describe the location so that a person of rea-

sonable intelligence in good faith, seeking to trace

the boundaries, could with reasonable effort by means

of it and the markings on the ground together, de-

termine the boundaries, and you further find that

on said date the grantors and predecessors in interest
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of the plaintiff located the Big Clid Fraction by mak-

ing a discovery of gold and marking the boundaries

of the said Big Clid Fraction so that they could be

readily traced, your verdict should be for the plain-

tiff."

For the reason that said instruction is contrary to

law inasmuch as the boundaries alleged to have been

marked by the defendant, Axel Olsen, and his succes-

sors in interest, did not conform to the location notice

posted on the ground.

Plaintiff excepts to the following instruction read-

ing as follows:

"A notice of location is not required by the laws

of the United States to be either posted, filed or re-

corded in the office of the Mining Eecorder; said no-

tice is required to be posted, filed and recorded only

when the mining rules, regulations and customs of

the District provide for it; such notice was not neces-

sary to the validity of the location set up by either

party to this action; however any of these acts of

posting, filing and recording may be considered in

determining whether or not either of the parties or

their predecessors in interest did, as alleged, in fact

make a location of the ground in question."

For the reason that the defendants having offered

said location notice and the record thereof in evi-

dence in support of the location alleged to have been

made of the Bear Cub Mining Claim were bound by
the said notice of location and the said instruction is

contrary to law as applied to this case.

Plaintiff excepts to the following instruction read-

ing as follows

:
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''In the event there should he any discrepancy be-

tween the description of the claim as described in the

location notice and as actually marked on the ground

the marking on the ground, if properly proved, would

prevail, notwithstanding errors in the notice as to

directions, courses or distances."

For the reason that said instruction is contrary to

the law.

Plaintiff excepts to the following instruction read-

ing as follows

:

"In an action of ejectment, and this is an action

of ejectment, the rule of law is that the plaintiff must

recover, if at all, on the strength of his own title and

not upon the weakness of the defendants' title.

Therefore, unless the plaintiff has proven to you by

a preponderance of the evidence that he is the owner

and entitled to the possession of the premises in con-

troversy, 3"our verdict must be for the defendants

even though the jury may believe that the defendants

have no other title than their mere possession."

For the reason that said instruction is contrary

to the law.

Plaintiff excepts to the refusal of the Court to

give the following instruction required by the stat-

ute, reading as follows

:

[Plaintiff's Exceptions to the Refusal of the Court

to Give Certain Instructions.]

"That evidence is to be estimated not only by its

own intrinsic weight, but also according to the evi-

dence which it is in the power of one side to pro-

duce and the other to contradict, and therefore if the
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weaker and less satisfactory evidence is offered when

it appears that stronger and more satisfactory evi-

dence was wdthin the power of the party the evidence

offered should be viewed with distrust.
'

'

Plaintiff excepts to the Court's refusal to give the

following instructions ; as requested by the plaintiff

:

''If you should find from the evidence that at the

time of the plaintiff's alleged location of the ground

described in plaintiff's complaint, if you should find

that plaintiff made such location, there was no valid,

subsisting location appropriating the ground in con-

troversy, then I instruct 3^ou that you should find

for the plaintiff.
'

'

To which refusal plaintiff then and there duh^ ex-

cepted, which exception was allowed.

Plaintiff excepts to the refusal of the Court to give

the following instruction requested by the plaintiff:

"I instruct you that you should consider the Daisy

Claim as an amendment of the Big Clid Placer Claim

and if you should find from the evidence that the

Big Clid Placer Claim was located on August 1, 1900,

covering the ground described in plaintiff's com-

plaint, and that thereafter on the 12th day of Janu-

ary, 1901, the Daisy Claim was located by the same

locator, covering the ground in dispute, such amend-

ment relates back to the date of the original loca-

tion of the Big Clid Claim, and you should not con-

sider any evidence relative to a location made on

January 5, 1901, by one Elmer Eeed and known as

the Bear Cub Claim."

Plaintiff excepts to the refusal of the Court to
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give the following instruction, requested by the plain-

tiff:

''If a locator, after marking the boundaries of his

location and posting and recording his notice of lo-

cation, suifers the monuments placed by him to desig-

nate his boundaries to become obliterated or de-

stroyed, the notice of location posted or recorded by

him may be used as evidence to determine the loca-

tion as made upon the ground."

To which refusal of the Court the plaintiff then

and there duly excepted, which exception was al-

lowed.

Plaintiff excepts to the refusal of the Court to

give the following instruction requested by the plain-

tiff:

"I charge you if there is such a discrepanc}" be-

tween the monuments of a mining location as placed

on the ground by a locator and the location notice

posted or recorded by the locator whereby it is im-

possible to determine from the notice of location the

ground so located, the obligation devolves upon the

locator to keep up his monuments to the location."

To which refusal of the Court the plaintiff then

and there cluh^ excepted, which exception was al-

lowed.

Plaintiff excepts to the refusal of the Court to give

the following instruction as requested by the plain-

tiff:

"If there is a discrepancy between the calls of the

location notice as posted and recorded and the bound-

aries of a mining location as marked upon the ground,

the latter will prevail if the locus of the original
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monuments can be establislied, and if they cannot

be established the calls in the notice of location will

prevail."

To which refusal of the Court the plaintiff then and

there excepted, which exception was, allowed.

Plaintiff excepts to the refusal of the Court to

give the following instruction, as requested by the

plaintiff

:

"I charge you that if you should find from the evi-

dence that on and prior to August 1st, 1900, the

boundaries of the Bear Cub Placer Mining Claim

were not marked upon the ground so that the same

could be readily traced and you further find that

on said date the grantors and predecessors in interest

of the plaintiff located the Big CI id Fraction by mak-

ing a discovery of gold and marking the boundaries

of said Big Clid Fraction so that they could be

readily traced, your verdict should be for the plain-

tiff."

To which refusal of the Court plaintiff then and

there duly excepted, which exception was allowed.

Plaintiff excepts to the refusal of the Court to

give the following instruction as requested by the

plaintiff

:

"You are instructed that it is necessary to con-

stitute a valid mining location that the boundaries

of the tract claimed should be marked upon the

ground so that they could be readily traced, and

further, if the locator elects to make and post on his

claim or file for record a location notice of such loca-

tion, the calls of such location notice may be consid-
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ered for the purpose of determining the exact loca-

tion of the mining claim so located."

To which refusal of the Court the plaintiff then

and there excepted, which exception was allowed.

Thereupon the jury retired to deliberate upon

their verdict and thereafter returned into court their

verdict in favor of the defendants.

[Instructions of the Court to the Jury.]

In the District Court for the District of Alaska,

Second Division.

No. 1606.

WILLIAM H. BUSH
vs.

NOME EXPLOEATION CO., BEAR MININO
AND TRADING CO., O. W. CARLSON, R.

D. ADAMS, PIONEER MINING CO. et al.

Gentlemen of the Jury

:

The plaintiff, W. H. Bush, in his amended com-

plaint complains of the Nome Exploration Co., the

Bear Mining and Trading Co., O. W. Carlson, R. D.

Adams, Axel Olson, Chas. Curry, Henry Tomlinson,

and others, alleging that he, plaintiff, is the owner

of the undivided one-fourth interest in a triangular

piece of ground on Dry Creek in the Cape Nome
Recording District, District of Alaska, containing

five acres, more or less. He claims under and by

virtue of alleged valid and subsisting mining loca-

tions made by his predecessors in interest, on and

subsequent to August 1, 1900, and that he is also en-
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titled to the immediate possession thereof. The

name of the mining claim as shown by the evidence

is the Big Clid claim.

Plaintiff alleges that the defendants ousted him

from said premises on or about June, 1906, and ever

since said time and up to the bringing of this action

have unlawfully witheld possession thereof from him

to his damage in the sum of $800,000,00.

He seeks by the action to recover possession of the

premises in controversy and damages for the with-

holding of the possession from him.

Two of the defendants, the Bear Mining and Trad-

ing Co. and the Nome Exploration Co., have each

filed an answer to the plaintiff's claim and demand,

wherein they deny all the allegations of the plain-

tiff save that they admit that they are in possession

of the premises since a time prior to the month of

June, 1906, but deny that their possession is or has

been unlawful, and they allege that they are the

owners in fee of the mining claim designated as the

Bear Cub Mining Claim, which is a larger claim

than the Big Clid and includes the ground covered

by the Big Clid, the Bear Mining and Trading Com-
pany 0T\Tiing the undivided seven-tenths thereof and

the Nome Exploration Company the undiidded three-

tenths thereof. They base their title to the ground
in controversy on a location of the Bear Cub Claim
alleged to have been made by Axel Olsen on or about

the 12th day of June, 1899, and upon a written con-

veyance to them by said Olsen of said Bear Cub
Claim, and claim to be entitled to the possession of
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the premises sued for by virtue of said location and

convej^ance.

O. W. Carlson, A. N. Ashley and R. D. Adams in

their separate answer deny all the allegations of the

plaintiff save that they admit that they have been in

possession and are entitled to the possession of all

the land claimed by the plaintiff when this suit was

begun and long before the commencement of the suit,

by virtue of two leases, one from the Nome Explora-

tion Company to O. W. Carlson, whereby said Carl-

son acquired a leasehold estate for a term of years,

running from June 1, 1905, to June 1, 1907, as to an

undivided three-tenths interest thereof, and the other

lease from the Bear Mining and Trading Company

to A. N. Ashley and R, D. Adams, whereby was con-

veyed to said Ashley and Adams a leasehold estate

for a term of years beginning on October 21, 1905,

and ending with May 31, 1907, as to the other undi-

vided seven-tenths thereof.

The Pioneer Mining Company have filed a dis-

claimer of title to the ground in controversy, and

upon the trial the Court has ordered that the suit

be dismissed as to that com.pany. This action of the

Court eliminates that company from the case and

from your consideration.

As to Axel Olsen, one of the defendants, you are

instructed that if your verdict should be for the

plaintiff, you should not assess damages against him

unless you shall find from the evidence that he took

gold from the premises in dispute since the com-

mencement of this action and has realized a profit
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from said gold after paying thereout the expense of

mining said gold.

The main question under the issues raised by the

pleadings is: Did the plaintiff's predecessor in in-

terest, Bower, finding on August 1, 1900, the ground

included within the boundaries of the Big did claim

unappropriated public mineral land of the United

States, then make a valid location of the premises in

controversy ?

I instruct you that the plaintiff in this action

claims title to the tract of ground described in his

complaint under a location alleged to have been made

b}^ one F. F. Bowers, on August 1, 1900, while the de-

fendants claim title under a location alleged to have

been made by one Axel Olsen, on June 11, 1899,

covering the ground described in plaintiff's com-

plaint. And upon this point I now instruct you that

if you should find from a preponderance of the evi-

dence that on August 1, 1900, the said F. F. Bowers

located the Big Clid Placer Mining Claim as alleged

by plaintiif by marking the boundaries thereof so

that the same could be readily traced and making a

discovery of gold within said boundaries, then the

plaintiff would be entitled to recover in this action

from the defendants for the ground so located by
him, provided it is also proven by a preponderance of

the evidence that the grantors and predecessors in

interest of the defendants had not at that time a

valid, subsisting location appropriating the ground

in controversy.

Under the laws of the United States the requisites
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of a valid location of placer mining ground in Alas-

ka are

:

1. The ground sought to be located must be

vacant, unappropriated mineral land belonging to

the United States.

2. The location must be marked on the ground so

that its boundaries can be readily traced.

3. There must be a discovery of mineral in the

ground within the limits of the claim sought to be

located and appropriated.

It is not necessary that the acts requisite to per-

fect a mineral location be performed in any par-

ticular order. It is sufficient that they are all per-

formed before any subsequent location is made;

thus, it is not necessary that the discovery of gold be

made prior to the marking of the location of the

ground, or prior to the performance of any other

necessary act, provided such discovery is made be-

fore a valid location by any subsequent locator.

When a valid location of a mininar claim is once

made by a single locator, it vests in the locator and

his successors in interest the right of possession

thereto, which right cannot be divested by the oblit-

eration or removal, without fault of the locator or

his successors in interest, of the stakes and monu-

ments marking its boundaries, or by the obliteration

or removal from the claim of the location notice

posted thereon.

You are instructed that it is necessary to constitute

a valid mining location that the boundaries of the

tract claimed should be marked upon the ground so

that they can be readily traced, and further, if the
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locator elects to make and post on his claim or file

for record a location notice of such location, the calls

of such location notice may be considered by you

along with the evidence of the markings on the

ground for the purpose of determining the exact loca-

tion of the mining claim so located.

I charge you that if you should find from the evi-

dence that on and prior to August 1, 1900, the

boundaries of the Bear Cub placer mining claim were

not marked upon the ground so that the same could

be readily traced, and the location notice also did

not describe the location so that a person of reason-

able intelligence, in good faith seeking to trace the

boundaries, could with reasonable effort, by means

of it and the marks on the ground together, determine

the boundaries, and you further find that on said

date the grantors and predecessors in interest of the

plaintiff located the Big Clid Fraction by making a

discovery of gold and marking the boundaries of

said Big Clid Fraction so that they could be readily

traced, your verdict should be for the plaintiff.

I instruct you further that you are the judges of

the fact whether the boundaries of the defendants'

location were marked upon the ground so that they

could be readily traced. B}^ the words "readily

traced" is meant such a marking of the boundaries of

the location in question that by means of the mark-

ings a man of ordinary intelligence, in good faith

seeking to ascertain the boundaries, could with rea-

sonable effort and without assistance readily ascer-

tain upon the ground the limits of the location. And

I instruct you that a location notice posted on the
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ground may and should be considered by you as part

of the markings.

A notice of location is not required by the laws of

the United States to be either posted, filed or re-

corded in the office of the Mining Recorder; such

notice is required to be posted, filed and recorded

only when the mining rules, regulations and customs

of the district provide for it. Such notice was not

necessary to the validity of the locations set up by

either party to this action. However, any of these

acts of posting, filing and recording may be consid-

ered in determining whether or not either of the

parties, or their predecessors in interest, did, as al-

leged, in fact make a location of the ground in ques-

tion.

In event there should be any discrepancy between

the description of a claim as described in a location

notice and as actually marked on the ground, the

marking on the ground, if properly proved, would

prevail notwithstanding errors in the notice as to

directions, courses or distances.

In an action of ejectment, and this is an action of

ejectment, the rule of law is that the plaintiff must

recover, if at all, on the strength of his own title, and

not upon the weakness of the defendant's title.

Therefore, unless the plaintiff has proved to you

by a preponderance of the evidence, that he is the

owTier and entitled to the possession of the premises

in controversy, 3^our verdict must be for the defend-

ants even though the jury may believe that defend-

ants have no other title than their mere possession.
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I instruct you that if you should find from the

evidence that the plaintiff is entitled to the possession

of the premises described in his complaint, you

should also find the amount of damages which he may

be entitled to for the removal of the mineral there-

from, and that the measure of such damages to the

plaintiff in this action, if any be awarded by you to

him, w^ould be one-fourth of the total value of the

mineral removed, less the cost of the extraction of the

same.

The jury are instructed that you are the judges of

the effect and value of the evidence addressed to you.

You are, however, instructed that whilst this as a

correct statement in the general of your powers, it is

also the law binding you in giving to each item of

evidence its proper value.

1. That your power of judging the effect of the

evidence is not arbitrary, but is to be exercised with

legal discretion and in subordination to the rules of

evidence.

2. That you are not bound to find in conformity

with the declarations of any number of witnesses

w^hich do not produce conviction in your minds,

against a less number or against a presumption or

other evidence satisfying your minds.

3. That a witness willfully false in one part of his

testimony may be distrusted in others.

4. That oral admissions of a party are to be

viewed with caution.

5. That in civil cases the affirmative of the issue

shall be proven and the burden of proof rests upon
him who asserts the affirmative, and when the evi-
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dence is contradictory the finding shall be according

to the preponderance of the evidence.

You are instructed that the preponderance of the

evidence is not alone determined by the number of

witnesses testifying to a particular fact, or state of

facts. In determining on which side is the prepon-

derance of evidence you should take into considera-

tion the opportunity of the several witnesses for see-

ing and knowing the things to which they testify,

their conduct and demeanor while testifying, their

interest or lack of interest, if any, in the result of the

suit, the probability or improbability of the truth of

their several statements, in view of all the evidence,

facts and circumstances proved on the trial, and

from all these various circumstances determine on

which side is the weight and preponderance of the

evidence.

You will take with you to your jury-room two

forms of verdict drawn in conformity with the law.

When 3^ou have retired and have unanimouslv agreed

upon a verdict you should select a foreman and have

him sign the form of verdict upon which 3^ou so agree

and return it into court as your verdict in this case.

In conformity with the law of Alaska you will be

allowed to take with you into the jury-room the

pleadings formally setting forth the claims of the

parties to the case, and the exhibits in the case.

These pleadings raise the issues or questions which

you are to decide.
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Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your verdict.

ALFEED S. MOOEE,
District Judge.

Xome, Alaska, September 22, 1908.

Be it remembered, tbat the foregoing bill of ex-

ceptions was heretofore within the time allowed by

law the the order of this Court therefor duly served

and filed herein, and the defendants having served

and filed their proposed amendments thereto, and the

time for the settlement of the said bill having been

duly extended by the order of this Court and the con-

sent of the parties hereto, and the said amendments

having been adopted by the proponents of said bill,

and being now incorporated in said foregoing bill,

and the same coming up dul}^ and regularly and

within the time allowed by law and th^ order of this

Court and the consent of the partier therefor, for

the settlement thereof ; the said foregoing bill of ex-

ceptions is now hereby dul}^ settled and allowed.

Done in open Court this 10th day of May, 1909.

ALFRED S, MOORE,
District Judge.

Due service of the foregoing Bill of Exceptions is

hereby admitted this 15th day of February, 1909, bj-

delivery of a copv thereof.

IRA D. ORTON,
ALBERT FIXK,

Atty. for Pioneer Mining ^o. & Xome Exploration

Co.
A. J. DALY,

By X. H. CASTLE,
Attv. for other Defts>
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[Endorsed]: Original. No. 1606. In the Dis-

trict Court for the District of Alaska, 2d Div. Wm.
H. Bush, Plaintiff, vs. Pioneer Mining Co. et al..

Defendants. Bill of Exceptions. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome., Feb. 15, 1909. Jno. H.

Dunn, Clerk. By , Deputy. (Z) Jas.

W. Bell, T. M. Reed, Jno. J. Reagan, Plffs. Attys.

Refiled in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. May 10, 1909.

Jno. H. Dunn, Clerk. By , Deputy.

In the District Court for the District of Alaska,

Second Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), THE
NOME EXPLORATION CO. (a Corpora-

tion), BEAR MINING & TRADING CO. (a

Corporation), 0. W. CARLSON, R. D.

ADAMS, and A. N. ASHLEY,
Defendants.

Assignment of Errors.

Comes now the plaintiff, William H. Bush, the

plaintiff in error, and files the following assignmicnt

of errors upon which he will rely in his prosecution

of the writ of error in the above-entitled case

:

I.

The Court erred in sustaining the objection of the

defendants to the offer made by the plaintiff of a

deed in evidence from W. J. Alexander to William
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H. Bush and Charles H. Curry, dated the 19th day of

July, 1907, for his whole interest in the East Limit

Bench Claim that he located.

II.

The Court erred in sustaining the motion of the

defendants to strike from the record all the evidence

as to the location, or acts of location, made by Mr.

Alexander, the grantor mentioned in the said deed

excluded by the Court.

III.

The Court erred in overruling plaintiff's motion to

reinstate all the testimony with reference to the

Alexander location, for the reason "that it now ap-

pears from the testimony of Mr. Stevens that Mr.

Curry took the outfit from the claim where Mr.

Alexander was working, adjoining the premises in

controversy, after the conversation that has been tes-

tified to with Alexander with reference to the posses-

sion of the premises in controversy, that he moved the

outfit upon the ground and went to work and that

his rights were complete under the testimony as

brought out under the Alexander location.

IV.

The Court erred in sustaining the motion of the

defendants to strike out all the testimony as to the

possession of the defendant Pioneer Mining Com-

pany.

V.

The Court erred in sustaining the motion of the

defendant Pioneer Mining Company for a nonsuit.
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VI.

The Court erred in giving the following instruc-

tion, reading as follows:

"The Pioneer Mining Company have filed a dis-

claimer of title to the ground in controversy and

upon the trial the Court has ordered that the suit be

dismissed as to that company. This action of the

Court eliminates that company from the case and

from your consideration";

—for the reason that said instruction is contrary to

the law.

VII.

The Court erred in giving the following instruc-

tion, reading as follows

:

"I instruct you that the plaintiff in this action

claims title to the tract of ground described in his

complaint under a location alleged to have been

made by one F. F. Bowers, on August 1, 1900, vrhile

the defendants claim title under a location alleged

to have been made by one Axel Olson, on June 11,

1899, covering the ground described in plaintiif's

complaint. And upon this ]3oint I now instruct you

that if you should find from a preponderance of the

evidence that on August 1, 1900, the said F. F. Bow-

ers located the Big Clid j)lacer mining claim as al-

leged by plaintiff by marking the boundaries thereof

so that the same could be readily traced and making

a discovery of gold within said boundaries, then the

plaintiff would be entitled to recover in this action

from the defendants for the ground so located hj

him, provided it is also proven by a preponderance of

the evidence in the case that the grantors and prede-
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cessors in interest of the defendants had not at that

time a valid, subsisting location appropriating the

ground in controversy";

—for the reason that said instruction is contrary to

the law,
VIII.

The Court erred particularly in giving the follow-

ing portion of said instruction, reading as follows

:

"Provided it is also proven by a preponderance of

the evidence in the case that the grantors and prede-

cessors in interest of the defendants had not at that

time a valid, subsisting location appropriating the

ground in controversy "

;

—for the reason that said portion of said instruction

was contrary to the law.

IX.

The Court erred in giving the following instruc-

tion, reading as follows

:

"When a valid location of a mining claim is once

made by a single locator, it vests in the locator and

his successors in interest the right of possession

thereto, which right cannot be divested by the oblit-

eration or removal, without fault of the locator or

his successors in interest, of the stakes and monu-

ments marking its boundaries, or by the obliteration

or removal from the claim of the location notice

posted thereon";

—for the reason that said instruction is contrary to

the law.

X.

The Court erred in giving the following instruc-

tion, reading as follows:
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''You are instructed that it is uecessaiy to consti-

tute a valid mining location that the boundaries of

the tract claimed should be marked upon the ground

so that they can be readily traced, and further, if

the locator elects to make and post on his claim or file

for record a location notice of such location, the calls

of such location notice may be considered by you

along with the other evidence of the markings on the

ground for the purpose of determining the exact loca-

tion of the mining claim so located";

—for the reason that said instruction is contrary to

the law.

XL
The Court erred in giving the following instruc-

tion, reading as follows:

"I charge you that if you should find from the

evidence that on and prior to August 1, 1900, the

boundaries of the Bear Cub Placer Mining Claim

were not marked upon the ground so that the same

could be readily traced, and the location notice also

did not describe the location so that a person of rea-

sonable intelligence in good faith seeking to trace

the boundaries, could with reasonable effort, by

means of it and the marks on the ground together,

determine the boundaries, and .you further find that

on said date the grantors and predecessors in interest

of the plaintiff located the Big Clid fraction by mak-

ing a discovery of gold and marking the boundaries

of the said Big Clid fraction so that they could be

readily traced, your verdict should be for the plain-

tiff";
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—for the reason that said instruction is contrary to

the law.

XII.

The Court erred in giving the following instruc-

tion, reading as follows:

**A notice of location is not required by the laws

of the United States to be either posted, filed or re-

corded in the office of the Mining Eecorder; such

notice is required to be posted, filed and recorded

only when the mining rules, regulations and customs

of the district provide for it. Such notice w^as not

necessary to the validity of the locations set up by

either party to this action. However, any of these

acts of posting, filing and recording may be consid-

ered in determining whether or not either of the par-

ties, or their predecessors in interest, did, as alleged,

in fact, make a location of the ground in question";

—for the reason that said instruction is contrary to

the law.

XIII.

The Court erred in giving the following instruc-

tion, reading as foIIoavs :

**In the event there should be any discrepancy be-

tween the description of a claim as described in the

location notice, and as actually marked on the

ground, the marking on the ground, if properly

proved, would prevail, notwithstanding errors in the

notice as to directions, courses or distances '

'

;

—for the reason that the said instruction is contrary

to the law.



The Pioneer Mining Compamf et al. 215

XIV.

The Court erred in giving the following instruc-

tion, reading as follows

:

"In an action of ejectment, and this is an action

of ejectment, the rule of law is that the plaintiff

must recover, if at all, on the strength of his own

title, and not upon the weakness of the defendants'

title.

Therefore, unless the plaintiff has proven to you

by a preponderance of the evidence, that he is the

owner and entitled to the possession of the premises

in controversy, your verdict must be for the defend-

ants, even though the jury may believe that the de-

fendants have no other title than their mere posses-

sion":

—for the reason that the said instruction is contrary

to the law.

XV.
The Court erred in refusing to give the following

instruction required by the statute, reading as fol-

lows :

"That evidence is to be estimated not only by its

own intrinsic weight, but also according to the evi-

dence which it is in the power of one side to produce

and the other to contradict, and therefore.

That if the weaker and less satisfactory evidence

is offered when it appears that stronger and more

satisfactory evidence w^as within the power of the

party, the evidence should be viewed with distrust."

XVI.
The Court erred in refusing to give the following

instruction requested by the plaintiff, reading as fol-

lows;
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''If you should find from the evidence that at the

time of the plaintiff's alleged location of the ground

described in plaintiff's complaint, if you should find

that plaintiff made such location, there was no valid,

subsisting location appropriating the ground in con-

troversy, then I instruct you that you should find for

the plaintiff."

XVII.

The Court erred in refusing to give the following

instruction requested by the ]3laintiff, reading as fol-

lows :

"I instruct you that you should consider the Daisy

claim as an amendment of the Big Clid placer claim,

and if you should find from the evidence that the

Big Clid placer claim was located on August 1, 1900,

covering the ground described in plaintiff's com-

plaint, and that thereafter, on the 12th day of Janu-

ary, 1901, the Daisy claim was located by the same

locator, covering the ground in dispute, such amend-

ment relates back to the date of the original location

of the Big Clid claim, and you should not consider

any evidence relative to a location made on January

5, 1901, by one Elmer Reed and known as the Bear

Cub claim."

XVIII.

The Court erred in refusing to give the following

instruction requested by the plaintiff, reading as fol-

lows:

"If a locator, after marking the boundaries of his

location and posting and recording his notice of loca-

tion, suffers the monuments placed by him to desig-

nate his boundaries to become obliterated or de-
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stroyed, the notice of location posted or recorded by

him may be used as evidence to determine the loca-

tion as made upon the ground.

XIX.
The Court erred in refusing to give the following

instruction requested by the plaintiff, reading as

follows

:

''I charge you, if there is such discrepancy be-

tween the monuments of a mining location as placed

on the ground by a locator and the location notice

posted or recorded by the locator whereb}^ it is im-

possible to determine from the notice of location the

ground so located, the obligation devolves upon the

locator to keep up his monuments to the location.

XX.
The Court erred in refusing to give the following

instruction requested by the plaintiff, reading as fol-

lows.
'

' If there is a discrepancy between the calls of the

location notice as posted and recorded and the bound-

daries of a mining location as marked upon the

ground, the latter will prevail if the locus of the

original monuments can be established, and if they

cannot be established, the calls in the notice of loca-

tion will prevail."

XXI.
The Court erred in refusing to give the following

instruction requested by the plaintiff, reading as fol-

lows :

'

' I charge you that if you should find from the evi-

dence that on and prior to August 1, 1900, the

boundaries of the Bear Cub placer mining claim
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were not marked upon the ground so that the same

could be readily traced, and you further find that on

the said date the grantors and predecessors in inter-

est of the plaintiff located the Big Clid Fraction by

making a discovery of gold and marking the bound-

daries of said Big Clid Fraction so that they could

be readily traced, your verdict should be for the

plaintiff."

The Court committed abuse of discretion in refus-

ing to grant plaintiff's motion for a new trial.

Wherefore, the said William H. Bush, plaintiff in

error, prays that the judgment of the District Court

for the District of Alaska, Second Division, be re-

versed and the said District Court be directed to

grant a new trial of said cause.

JAS. W. BELL and

JOHN J. REAGAN,
Attorneys for William H. Bush, Plaintiff in Error,

and Plaintiff in District Court.

United States of America,

District of Alaska,—ss.

Due service of the within assignments is hereby

accepted at Nome, Alaska, this 30th day of June,

1909, by receiving a copy thereof.

ALBERT FINK,
IRA D. ORTON,
A. J. DALY,
Attorneys for Defts.

, [Endorsed]
: No. 1606. In the District Court for

the District of Alaska, Second Division. William
H. Bush, Plaintiff, vs. Pioneer Mining Co. et al.,
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Defendant. Assignment of Errors. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Jun. 30, 1909. Jno. H.

Dunn, Clerk. By , Deputy. Jas.

W. Bell, Attorney for . McB.

In the District Court for the District of Alaska,

Second Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), THE
NOME EXPLORATION CO. (a Corpora-

tion), BEAR MINING & TRADING CO. (a

Corporation), O. W. CARLSON, R. D. AD-

AMS, and A. N. ASHLEY,
Defendants.

Petition for an Order Allowing Writ of Error.

William H. Bush, plaintiff in the above-entitled

case, feeling himself aggrieved by the verdict of the

jury and the judgment entered on the 19th day of

December, 1908, comes now by James W. Bell and

John J. Reagan, Esqs., his attorneys, and petitions

the above-entitled court for an order allowing him,

the said plaintiff, to prosecute a writ of error to the

Honorable, the United States Circuit Court of Ap-

peals for the Ninth Circuit, under and according to

the laws of the United States in that behalf made

and provided.

And your petitioner will ever pray.

JAS. W. BELL and

JOHN J. REAGAN,
Attorneys for Plaintiff.
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Upon reading the above and foregoing petition for

a writ of error the said writ of error is now hereby

allowed to the plaintiff, William H. Bush.

Dated at Nome, Alaska, this 30th day of June,

1909.
ALFRED S. MOORE,

District Judge.

United States of America,

District of Alaska,—ss.

Due service of the within petition is hereby ac-

cepted at Nom-e, Alaska, this 30th day of June 1909,

bv receiving a copv thereof.

A. FINK,
IRA D. ORTON,
A. J. DALY,
Attorneys for Defts.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Co. et al.,

Defendant. Petition for an Order Allowing Writ

of Error. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jun.

30, 1909. Jno. H. Dunn, Clerk. By
,

Deputy. Jas. W. Bell, Attorney for .

McB.
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[Bond on Writ of Error.]

In the Bistrict Court for the District of Alaska,

Second Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), THE
NOME EXPLORATION CO. (a Corpora-

tion), BEAR MINING & TRADING CO. (a

Corporation), O. W. CARLSON, R. D. AD-
AMS, and A. N. ASHLEY,

BOND ON APPEAL.
Know all men by these presents, That we, William

H. Bush, as principal, and Lewis Whitehoijse and

R. A. Livingston, as sureties, are held and firmly

bound unto the Pioneer Mining Co., a corporation.

The Nome Exploration Co., a corporation. Bear Min-

ing & Trading Co., a corporation, O. W. Carlson, R.

D. Adams, and A. N. Ashley, defendants above

named, in the sum of two hundred and fifty dollars

($250.00), to be paid to the said Pioneer Mining Co.,

The Nome Exploration Co., Bear Mining & Trading

Co., O. W. Carlson, R. D. Adams, and A. N. Ashley,

their executors or administrators or assigns, to which

payment well and truly to be made we bind ourselves

and each of us, jointly and severally, and our and

each of our successors, representatives and assigns,

firmly by these presents

Sealed with our seals and dated this 28th day of

July, 1909.
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Whereas, the above-named plaintiff, William H.

Bush, has sued out a writ of error to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to reverse the judgment in the above-entitled

cause by the District Court for the District of

Alaska, Second Division

;

Now, therefore, the condition of this obligation is

such that if the above-named William H. Bush shall

prosecute said writ to effect and answer all costs if he

shall fail to make good his plea, then this obligation

shall be void, otherwise to remain in full force and

virtue.

W. H. BUSH,
Principal,

LEWIS WHITEHOUSE,
Surety.

R. A. LIVINGSTON,
Surety.

United States of America,

District of Alaska,—ss.

Lewis Whitehouse and E. A. Livingston, being first

duly sw^orn, each for himself and not one for the

other, deposes and says:

That I am a resident of Nome, Alaska ; that I am
worth the sum of five hundred dollars over and above

all just debts and liabilities and property exempt

from execution.

LEWIS WHITEHOUSE.
R. A. LIVINGSTON.
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Subscribed and sworn to before me this 28tli day

of June, 1909.

[Notary Seal] JAS. W. BELL,
Notary Public in and for the District of Alaska, re-

siding at Nome.

Bond approved Jime 30, 1909.

ALFRED S. MOORE,
Dist. Judge.

United States of America,

District of Alaska,—ss.

Due service of the within bond is hereby accepted

at Nome, Alaska, this 30th day of June, 1909, by re-

ceiving a copy thereof.

ALBERT FINK,
IRA D. ORTON,
A. J. DALY,
Attorneys for Defts.

[Endored] : No. 1606. In the District Court for

the District of Alaska Second Division. William H.

Bush, Plaintiff, vs. Pioneer Mining Co. et al.. De-

fendant. Bond on Appeal. Filed in the of&ce of the

Clerk of the Dist. Court of Alaska. Second Divi-

sion, at Nome. Jun. 30, 1909. Jno. H. Dunn, Clerk.

By , Deputy. Jas. W. Bell, Attor-

ney for . Civil Bonds #4, Page 318.

Comp. McB.
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In the District Court for the District of Alaska, Sec-

ond Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), THE
NOME EXPLORATION CO. (a Corpora-

tion), BEAR MINING & TRADING CO. (a

Corporation), 0. W. CARLSON, R. D.

ADAMS, and A. N. ASHLEY,
Defendants.

Writ of Error [Copy].

The President of the United States, To the Honor-

able, The Judge of the District Court for the

District of Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you, between Will-

iam H. Bush, plaintiff, and the Pioneer Mining Co.,

a corporation. The Nome Exploration Co., a corpora-

tion, Bear Mining & Trading Co., a corporation, 0.

W. Carlson, R. D. Adams, and A. N. Ashley, defend-

ants, a manifest error has happened to the great

prejudice and damage of the said plaintiff, William

H. Bush, as is said and appears by the petition

herein.

We, being willing that error, if • any hath been,

should be duly corrected and full and speedy justice

done to the parties aforesaid, in this behalf do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly you send the
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record aild proceedings aforesaid with all things con-

cerning the same to the Justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in

the City of San Francisco, in the State of Califor-

nia, together with this writ so as to have the same

at the said place in said Circuit Court of Appeals

on the 29th day of July, 1909, that the record and

proceedings, being inspected, the said Circuit Court

of Appeals may cause further to be done therein and

correct those errors what of right and according to

the laws and customs of the United States should

be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 30th day of June, 1909.

Attest: [Court Seal] JNO. H. DUNN,
Clerk of the District Court for the District of

Alaska, Second Division.

The above and foregoing Writ of Error is hereby

allowed this 30th day of June, 1909.

ALFEED S. MOORE,
District Judge.

United States of America,

District of Alaska,—ss.

Due service of the within Writ of Error is hereby

accepted at Nome, Alaska, this 30th day of June,

1909, by receiving a copy thereof.

ALBERT FINK,
IRA D. ORTON,
A. J. DALY,
Attorney for Defts.
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[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Co. et al.. De-

fendant. Lodged copy Writ of Error. Piled in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. June 30, 1909. Jno. H.

Dunn, Clerk. By , Deputy. Jas. W.
Bell, Attorney for . McB.

In the District Court for the District of Alaska,

Second Division.

W. H. BUSH,
Plaintife,

vs.

PIONEER MINING CO. et al..

Defendants.

Praecipe for Transcript of Record.

To the Clerk of the District Court for the District

of Alaska, Second Division:

You will please prepare and certify for use upon

writ of error to the United States Circuit Court of

Appeals for the Ninth Circuit from the above-en-

titled court transcript of record in the above-entitled

action, containing the following:

Judgment-roll, including original complaint and

amended complaint, with motion for leave to file

amended complaint; stipulation to take the deposi-

tion of W. J. Alexander; motion to strike amended
complaint; motion to make amended complaint more
definite and certain; minute order Sept. 21, 1907;

minute order Sept. 15, 1908; minute order Sept. 16,

1908, as to leave to file amended complaint; also the
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following docket entries: Sept. 24, 1906, July 22,

1907, August 14, 1907, August 24, 1907, Sept. 4, 1907,

Sept. 6, 1907, Sept. 21, 1907, June 20, 1907; bill of

exceptions and order settling same; assignment of

errors
;
petition for writ of error and order allowing

same.

JAS. W. BELL,
JOHN J. REAGAN,
Attorneys for Plaintiff.

[Endorsed] : No. -. In the District Court for

tlie District of Alaska, Second Division. William H.

Bush, Plaintiff, vs. Pioneer Mining Co. et al.. De-

fendant. Praecipe for Transcript of Record. Filed

in the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jul. 8, 1909. Jno. H.

Dunn, Clerk. By , Deputy. Jas. W.
Bell, Attorney for . McB.
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[Certificate of Clerk U. S. District Court to Tran-

script of Record.]

In the District Court for the District of Alaska,

Second Division.

No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL JOHN-
SON, CHARLES CURRY, HENRY TOM-
LINSON, JOHN DOE and RICHARD ROE,
True Names Unknown,

Defendants.

I, Jno. H. Dunn, Clerk of the District Court for

the District of Alaska, Second Division, do hereby

certify that the foregoing typewritten pages, from

1 to 194, both inclusive, are a true and exact transcript

of the complaint, summons, demurrer of Pioneer

Mining Company and Nome Exploration Company to

complaint, alias summons, answer of defendants

The Nome Exploration Company, a corporation, the

Bear Mining and Trading Company, a corporation,

0. W. Carlson, R. D. Adams, and A. N. Ashley, reply

to the further separate and affirmative defense of

answering defendants, answer of defendant Axel

Olsen, motion for leave to file amended reply,

amended reply, stipulation to take the deposition of
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Wm. J. Alexander, motion for leave to file amended

complaint, amended complaint in ejectment, motion

to make complaint more definite and certain, min-

utes of court of Sept. 21, 1907, (motion to make com-

plaint more definite and certain overruled), answer

of Pioneer Mining Company, separate answer of de-

fendant Nome Exploration Company to amended

complaint, answer of defendants O. W. Carlson, A.

N. Asliley & E. D. Adams to amended complaint, an-

swer of defendant Bear Mining and Trading Com-

pany to amended complaint, motion to strike sepa-

rate answer of defendant Nome Exploration Com-

pany, motion to strike separate answer of defend-

ants 0. W. Carlson, A. N. Ashley and R. D. Adams,

motion to strike separate answer of defendant Bear

Mining and Trading Company, order sustaining mo-

tions to strike separate answers of defendants, reply

to the several and separate answers of defendants,

reply to the separate answer of defendant Pioneer

Mining Company, amended complaint, minutes of

court of September 15, 1908, minutes of court, min-

utes of court of September 16, 1908, verdict, motion

for new trial, opinion, (motion for new trial over-

ruled), judgment, docket entries, Sept. 24, 1906, Jul.

22, 1907, Aug. 14, 1907, Aug. 24, 1907, Sept. 4, 1907,

Sept. 6, 1907, Sept. 21, 1907, bill of exceptions,

assignment of errors, petition for writ of error and

order allowing same, bond on appeal, lodged copy

writ of error, and praecipe for transcript of record,

in the case of William H. Bush, Plaintiff, vs. Pioneer

Mining Company et al., No. 1606 Civil, this court,

and of the whole thereof, as appears from the rec-
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ords and files in my office at Nome, Alaska; and
further certify that the original writ of error and the

original citation in the above-entitled cause are at-

tached to this transcript.

Cost of transcript $99.60, paid by Jas. W. Bell, of

attorneys for plaintiff.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 5th day of

August, A. D. 1909.

[Seal] JNO. H. DUNN,
Clerk.

By Angus McBride,

Deputy Clerk.

In the District Court for the District of Alasha, Sec-

ond Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING CO. (a Coi-poration), THE
NOME EXPLORATION CO. (a Corpora-

tion), BEAR MINING & TRADING CO. (a

Corporation), O. W. CARLSON, R. D.

ADAMS, and A. N. ASHLEY,
Defendants.

Writ of Error [Original].

The President of the United States, to the Honor-

able, the Judge of the District Court for the

District of Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you, between William
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H. Bush, plaintiff, and the Pioneer Mining Co., a

corporation. The Nome Exploration Co., a corpora-

tion. Bear Mining & Trading Co., a corporation, 0.

W. Carlson, R. D. Adams, and A. N. Ashley, defend-

ants, a manifest error has happened to the great

prejudice and damage of the said plaintiff, William

H. Bush, as is said and appears by the petition

herein.

We, being willing that error, if any hath been,

should be duly corrected and full and speedy justice

done to the parties aforesaid, in this behalf do com-

mand you, if judgment be therein given, that then

under your seal distinctly and openly you send the

record and proceedings aforesaid with all things con-

cerning the same to the Justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in

the City of San Francisco, in the State of Califor-

nia, together with this writ so as to have the same at

the said place in said Circuit Court of Appeals on

the 29th day of July, 1909, that the record and pro-

ceedings, being inspected, the said Circuit Court of

Appeals may cause further to be done therein and

correct those errors what of right and according to

the laws and customs of the United States should be

done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 30th day of June, 1909.

Attest: [Seal] JNO. H. DUNN,
Clerk of the District Court for the District of

Alaska, Second Division.
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The above and foregoing Writ of Error is hereby

allowed this 30th day of June, 1909.

ALFEED S. MOORE,
District Judge.

United States of America,

District of Alaska,—ss.

Due service of the within Writ of Error is hereby

accepted at Nome, Alaska, this 30th day of June,

1909, by receiving a copy thereof.

ALBERT FINK,
IRA D. ORTON,
A. J. DALY,
Attorney for Defts.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Co. et al.. De-

fendant. Writ of Error. Jas, W. Bell, Attorney

for .

In the District Court for the District of Alaska, Sec-

ond Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), THE
NOME EXPLORATION CO. (a Corpora-

tion), BEAR MINING & TRADING CO. (a

Corporation), 0. W. CARLSON, R. D.

ADAMS, and A. N. ASHLEY,
Defendants.
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Citation [Original].

The President of the United States of America, To
Pioneer Mining Co., a Corporation, The Nome
ExjDloration Co., a Corporation, Bear Mining &
Trading Co., a Corporation, O. W. Carlson, R,

D. Adams, and A. N. Ashle^^, and to Messrs.

Albert Fink and Ira D. Orton, Attorneys for

Pioneer Mining Co. and the Nome Exploration,

and Mr. A. J. Dah^, Attornej' for Bear Mining

& Trading Co., O. W. Carlson, R. D. Adams and

A. N. Ashley, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit to be held at the City of San
Francisco in the State of California, within thirty

days from the date of this writ, x^ursuant to a writ

of error filed in the Clerk's office of the District

Court for the District of Alaska, Second Division,

wherein William H. Bush is plaintiff in error and

3^ou are defendants in error, to show cause, if any

there be, why the judgment in the said writ of error

mentioned should not be corrected and speedy justice

should not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America this 30th day of June,

1909, and of the Independence of the United States

the one hundred and thirty-third.

ALFRED S. MOORE,
District Judge.

Attest: [Seal] JNO. H. DUNN,
Clerk of the District Court for the District of

Alaska, Second Division.
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iService of the foregoing citation admitted by copy

this 30t]i day of July, 1909.

ALBERT FINK,
IRA D. ORTON,

Attorneys for Pioneer Mining Co. and The Nome
ExiDloration Co.

A. J. DALY,
Attorney for Bear Mining & Trading Co., O. W.

'Carlson, R. D. Adams and A. N. Ashley.

[Endorsed] : No. 1606. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Co. et ah, De-

fendant. Citation. Jas. W. Bell, Attorney for

[Endorsed] : No. 1755. United States Circuit

Court of Appeals for the Ninth Circuit. William

H. Bush, Plaintiff in Error, vs. The Pioneer Mining

Company (a Corporation), The Nome Exx)loration

Company (a Corporation), Bear Mining & Trading

Company (a Corporation), O. W. Carlson, R. D.

Adams and A. N. Ashley, Defendants in Error,

Transcript of Record Upon Writ of Error to the

United States District Court for the District of

Alaska, Second Division..

Filed August 17, 1909.

F. D. MONCKTON,
Clerk.



No. 1755

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

WILLIAM II. BUSH,
Plaintiff in Error,

vs.

PIONEER MINING COMPANY, NOME
EXPLORATION CO., BEAR MINING
AND TRADING CO., O. W. CARLSON,
R. D. ADAMS and A. N. ASHLEY,

Defendants in Error.

BRIEF OF PLAINTIFF IN ERROR.

Ajlbert H. Elliot,

HoBBES & Bell,

Geo. D. Cochrax,

Attorneys for Plaintiff in Error.

Filed this day of December, 1909.

FRANK D. MONCKTON, Clerk.

By Deputy Clerk.

PKBXAU PUBLISHU70 CO. /•-"!»«»
ft w 0m>^ fVi^.





No. 1755

IN THE

Circuit Court of Appeals

For the Ninth Circuit.

WILLIAM H. BUSH,
Plaintiff in Error,

vs.

PIONEER MINING COMPANY, NOME
EXPLORATION CO., BEAR MINING
AND TRADING CO., O. W. CARLSON,
R. D. ADAMS and A. N. ASLILEY,

Defendants in Error.

BRIEF OF PLAINTIFF IN ERROR.

Statement of the Case.

This is a writ of error sued out from the judgment

of Ihe District Court of Alaska. The original ac-

tion was one in ejectment brought by plaintiff

against defendants and involved a mining claim

laiown as the Big Clid or Daisy Fraction on Dry
Creek, Alaska. The case was tried before a jury

and the verdict was in favor of defendants. Plain-

tiff contends that under the ruling of the court below

in refusing to admit certain evidence and in giving
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certain instructions he was deprived of the right of

a fair trial. Twenty-one errors are assigned in the

assignment of errors but plaintiff in his brief mil

confine himself practically to two errors which ap-

pear in several rulings of the court below and which

involve for the most part a definite proposition of

law.

The Facts.

In order that there may be a clear understanding

of the questions that we shall discuss and that it may
be shown that the errors were prejudicial to plain-

tiff's rights we shall present a very succinct state-

ment of the facts of the case. August 27, 1900, one

Bov/ers located the claim in question under the name

of the Big did Fraction (Trans, p. 102). Jan. 1,

190J, one Alexander located the same claim under

the name of Daisy Fraction and one Elmer Reed

located the same ground Jan. 5, 1901, under the

name of the Bear Cub. June 11, 1899, however,

Axel Olsen located the ground also under the name

of the Bear Cub. Jan. 12, 1901, Bowers amended

his location notice and recorded the same.

The defendants claim ownership by mesne convey-

ances from both Reed and Olsen and it would seem

from the mere face of the record above that so far

as priority of location is concerned, defendants have

the superior claim to the ground in question. Plain-

tiff, however, asserted title through two channels.

First he claimed from the Bowers location by mesne



conveyances and a forfeiture against some of the

inte] mediate grantees of Bowers. Second he claimed

by direct conveyance from Alexander upon the theory

that defendants' predecessors neither staked the

ground nor did the assessment work for the year

1900.

Plaintiff was prevented by the rulings of the court

from proving his conveyance from Alexander; the

location by Alexander of the claim and the fact that

defendants' predecessors neither located the claim,

nor did assessment work thereon. After the exclu-

sion of the Alexander deed and the testimony as to

the Alexander location, it was useless for plaintiff to

try to prove forfeiture in favor of Alexander and

against those from whom defendants deraign title,

for failure to do the assessment work for the year

1900. Plaintiff was therefore cut off entirely from

deraigning his title through what we have called his

second channel. In order to understand the theory

upon which the Alexander deed was rejected and the

testimony as to the Alexander location excluded, we

must examine into the condition of the pleadings at

the time the rulings complained of were made.

The Pleadings.

The original complaint was filed September 24,

1906, and alleged that "plaintiff is now and has been
'

' at all the times since the day of

" A. D. 1905 the owner in fee simple of an undivided



** one fourth interest ^ * * the premises known
" as the Daisy Placer Mining Claim formerly located

" and known as the Big did ^ * * " (Trans,

pp. 2-3).

Afterwards plaintiff moved the conii; for leave to

file an amended complaint setting forth that the mo-

tion was "based upon the records and files in the

" above-entitled action, and facts occurring subse-

" quent to the filing of the original complaint there-

" in". The amended complaint was filed Augiist 14,

1907 (Trans, p. 37). The defendants on Sept. 4,

1907, filed a motion that,

" The plaintiff be required to set forth in para-

graph three, or in some appropriate place in said

complaint, under what mining locations he claims

to be the owner of an undivided one-fourth (14)

interest in the premises described in the complaint,

and when and by whom said locations were made,

upon the ground that the allegation in respect

thereto is so indefinite and uncertain that the pre-

cise nature of the charge is not apparent" (Trans.

pp. 37-38).

This motion was on September 21, 1907, denied by

the court (Trans, p. 39).. On September 16, 1908,

plaintiff by leave of court filed another amended

complaint which did not change the allegation as to

plaintiff's source of title but corrected the descrip-

tion of the claim in dispute (Trans, pp. 71 et seq.).

The answer of defendants other than Pioneer

Mining Co. sets forth that defendants are in posses-



sion of the claim described in plaintiff's amended

complaint as part of the Bear Cub Placer Mining

claim. That the Nome Exploration Company o^vn

three-tenths (3/10), and the Bear Mining and Trad-

ing Company own seven-tenths (7/10) and that the

other defendants are lessees. Defendants introduced

evidence tending to show that they deraigned title

from the location made by Axel Olsen on June 11,

1899 (Trans, p. 181), and also from the location

made by Elmer Reed Jan. 5, 1901 (Trans, p. 182).

The deposition of W. J. Alexander was taken un-

der a stipulation of counsel filed Sept. 6, 1907, and it

appears from said deposition that Alexander located

the claim in dispute Jan. 1, 1901 ; that no work had

been done in the claim during the years prior to his

location; that there was no other location covering

the ground; that there were no stakes in the ground

whatever when he located; that 'Hhere was nobody
'* who ever made any pretensions to a claim marked
*' Bear Cub:

'' If any work had been done on the ground I

" located January 1, 1901, during the year immedi-
* * ately preceding my location I certainly would have
" knowm of it. I worked right along side of it. I was
** on it every day until the creek froze up; there was
'' nobody working. I was the last man on Dry
" Creek. Had there been any ^vork I certainly

'* would have seen it and seen the parties that done
*' it. I was on No. 1 Delow Discovery on Dry Creek
^' until the creek froze up and there has never been
*' one shovel put into this bench claim except what I



'' done myself and there was no one on it when I

" moved to Nome 1900, in September sometime,

*' there w^as nobody on the creek. Up to that time

" there w^as no work done on that claim; the ground
'' w^as not claimed by anyone" (Trans, p. 141).

When plaintiff attempted to introduce in evidence

the deed from W. J. Alexander to himself, the court

sustained objection thereto on the ground that

:

*' The deed, if good, conferred a title to the plain-

'' tiff which he had not at the time of the institution

*' of the suit, and we have no right when a suit is

'* brought for certain injuries to a man's alleged

" right to widen the field of his rights, widen the

" claim of his rights, and include others which may
*' have accrued after the bringing of the action. I

*^ think on that ground alone w^e should exclude the

** deed. It seems inadmissible on that general prin-

'' ciple, not to refer to any of the argument made by
*' counsel. Those of the defendants all tend in the

'' same direction" (Trans, pp. 145-146).

The court also on motion struck out all of the evi-

dence of W. J. Alexander given in his deposition as

to his acts of location and also as to w4iether another

location had been made at the time of the Alexander

location and as to whether or not the assessment

w^ork had been done on the claim for the year 1900.

The court also on motion ordered the action to be

dismissed as to defendant Pioneer Mining Co. on

the theory that they were not in possession of the

claim in dispute.



The Law.

I.

THE DEED OF W, J. ALEXANDER TO PLAINTIFF SHOULD HAVE

BEEN ADMITTED IN EVIDENCE BECAUSE IT TENDED TO

PROVE PLAINTIFF'S TITLE TO THE CLAIM IN QUESTION

AS SET FORTH IN PARAGRAPH THREE OF HIS AMENDED

COMPLAINT.

Under this head we shall discuss the most impor-

tant point in the case. There is presented a ques-

tion of law and we must determine from the plead-

ings in the case whether or not the Alexander deed

was proper evidence.

In his original complaint plaintiff in pleading the

source of his title alleges that he "is now and has

" been at all the times since the day of

"A. D. one thousand nine hundred and five the

" owner in fee simple of an undivided one fourth

''
(1/4) interest".

Ir his motion for leave to amend the complaint,

plaintiff states distinctly that the motion is based

upon the records and files in the above entitled ac-

tion, and facts occurring subsequent to the filing of

the original complaint. An amended complaint was

filed Aug. 14, 1907, after the Alexander deposition

had been taken and returned, and presumably ''the

" facts occurring subsequent to the filing of the

" original complaint" refer to the testimony of Alex-

ander as to his location and what he fomid on the

ground January 1, 1901. In the amended complaint

plaintiff states the source of his title as being a loca-
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tion made by his
'

' predecessors in interest under tlie

** Mineral Land Laws of the United States on and
'' subsequent to August 1st, 1900".

Defendants made no objections to the filing of the

amended complaint but after it had been filed they

moved to compel plaintiff to make the allegation cov-

ering his source of title more definite, which motion

was denied by the court.

It therefore clearly appears that the minds of the

court and counsel for defendants were especially

directed to the allegation of plaintiff as to his source

of title, and to the obvious indefiniteness thereof.

Plaintiff in his motion for leave to amend had given

as a reason therefore "facts occurring subsequent to

" the filing of the original complaint". What were

these facts "? Evidently both the court and the coun-

sel knew what these facts were. The deposition of

Alexander had in the meantime been taken and the

facts of the Alexander location were known.

We will concede that the allegation in plaintiff's

complaint was indefinite and uncertain. No de-

murrer for indefiniteness or uncertainty was inter-

posed by defendants and if the motion took the place

of such a demurrer then the decision in plaintiff's

favor on the motion, right or ^T?ong, should stand as

the law of the case.

Surely when the court refused to permit plaintiff

to introduce the Alexander deed as tending to prove

the allegations of his amended complaint, there is

necessarily involved indirecfhj a ruling that the com-



plaint was in fact so indefinite as not to admit of

proof of a title acquired after the filing of an origi-

nal complaint, tliougL the allegation refers to a

period of time on and subsequent to August 1, 1900.

We are led to believe that we are correct in the state-

ment because the learned judge of the court below in

giving his opinion when denying the motion for a

new trial says:

'

' It will not suffice to veil the nature of the plead-

' ing b}^ means of misleading or uncertain language.

' The legislative intent manifested b}^ the langxiage

' of Section 98 is, that the court and adverse party

' shall be enabled thereby readily to take notice, by
* reading the pleading, of its true meaning and pur-

' pose" (Trans, p. 86).

It must l3e conceded that the date of the deed un-

der which plaintiff was tracing title through the

Alexander location was "on and subsequent to Au-

gust 1, 1900" and also it is plain that the Alexander

location itself was "on and subsequent to August 1,

1900".

It is important to note that there is a very ma-

terial and significant change between the allegations

of the original and amended complaints in respect of

the point under discussion. The original complaint

states that plaintiff has been at all times since the

day of 1905 the owner. Pres-

umably a definite day was contemplated (though

omitted from the complaint), to-wit: the date of the

mesne conveyance by the original Bowers location
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owner. The amended complaint dates plaintiff's

ownership as "on and subsequent to August 1,

1900". Surely plaintiff must have had a purpose in

changing the form and matter of his principal alle-

gation.

Let us concede that the allegation is inartificially

drawn and that the complaint is not a model of good

pleading. Should plaintiff then be deprived as a

penalty of his right to prove his case because he did

not state his cause of action in the best form? The

purpose of pleading is to acquaint defendants with

the issues, that defendants may be prepared for the

trial. The court was of the opinion that the allega-

tion "on and subsequent to August 1, 1900" suffi-

ciently advised defendants of the title and location

upon which plaintiff relied. The court and counsel

presumabh^ were aware of the testimony as to the

Alexander location. If error was committed in

ruling upon defendants' motion should plaintiff now

suffer the consequences of an erroneous ruling and

be prevented from submitting his proof to the jury?

II.

THE AMENDE!) COMPLAINT FILED BY PLAINTIFF WAS IN

FACT A SUPPLEMENTAL COMPLAINT, BUT NOMENCLATURE

IS OF NO IMPORTANCE, AND IF THE PROOF OF THE ALEX-

ANDER LOCATION AND DEED RESPONDED TO THE ISSUES

MADE BY THE PLEADINGS IT SHOULD HAVE BEEN AD-

MITTED.

There is no doubt but that plaintiff called his

pleading an amended complaint. There is equally
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no doubt but that the pleading was in fact a supple-

mental complaint for two reasons (a) because it

originates plaintiif's title within a period of time on

and subsequent to August 1, 1900, which certainly

includes the period between the filing of the original

complaint and the filing of the amended complaint,

and (b) because the motion made by plaintiff pre-

ceding the filing of the alleged amended complaint,

clearly refers to facts occui'ring subsequent to the

filing of the original complaint.

There should be no extended discussion of the ele-

mentary distinction between an amended and a sup-

plemental complaint. If plaintiff's amended com-

plaint merely stated in another foiTQ the cause of

action which he had at the time of filing the original

complaint, it would be an amended complaint no

matter what plaintiff himself named it in the cap-

tion. On the other hand if plaintiff's amended com-

plaint stated a cause of action accruing to him after

the date of the filing of the original complaint it

would be a supplemental complaint without regard

to plaintiff's mistaken opinion as expressed in the

name which he gave the pleading in the caption.

'^A supplemental pleading should in strictness

purport to be such, but the trae nature of the

pleading will be determined solely by its allega-

tions and not by the mere name given to it by
the pleader.

'

'

Hospes V. Northwestem Mfg. Co., 22 Fed.

Eep. 565.
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Bauer Gro. Co. v. Zelle, 172 111. 407.

Bill in chancery to enjoin sheriff from selling

certain town lots. Supplemental bill recited

substance of original bill, and proceedings there-

under, and in addition set out, that previous to

granting of injunction, sheriff had executed and
delivered a deed for the lots, but that the facts

were not known to complainant when bill was
filed.

Per Curiam—"The allegation of the addi-

tional pleading related to matters which oc-

curred prior to the institution of the suit and
therefore the pleading though denominated a
supplemental bill, was an amended bill, and the

rules of pleading applicable to it are to be deter-

mined not by tlie mere name given to it by the

pleader, but by its real nature as disclosed by
its allegations.

Burk V. Swith, 15 111. 158.

"The defendants to the bill moved the court

for leave to file answ^er to the amended bill but
the motion was denied.

"We think the court erred."

Section 98 of Carter's Code for Alaska at page 164

defines the characteristics of a supplemental com-

plamt as follows

:

"The plaintiff and defendant respectively

may be allowed on motion to make a supple-

mental complaint, answer or reply, alleging

facts material to the case, occurring after the

former complaint, answer or reply. Copies of

all pleadings subsequent to the complaint mmst
be served upon the adverse party or his attor-

ney. '

'

(from Sec. 98, Carter's Code for Alaska.)
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It will be observed at a glance that a motion is

necessary before a supplemental complaint can be

filed. The object of the motion is to give notice to

the defendant so that he may be apprised of what

plaintiff will rely upon.

An amendment to a complaint is characterized by

the same code as follows

:

"Any pleading may be once amended b}^ the

party of course, without costs and without pre-

judice to the proceedings already had, at any
time before the period for answering it shall ex-

pire; in such case the copy of the amended
pleading shall be seiwed on the adverse xDarty

before the expiration of such period."

(Sec. 90, p. 162, Carter's Code.)

We see that here folloAving the general rule a

plaintiff miay amend his complaint once as of course

without leave of court first obtained and without a

motion first made.

Wliat did plaintiff do in the case at bar'? He
made a motion and stated clearly as the grounds

thereof "facts occurring since the filing of the origi-

" nal complaint". Again we can concede that plain-

tiff did not allege in very definite or certain language

the facts occurring subsequent, but both the original

complaint and amended complaint should have been

criticized by demurrer for uncertainty.

It has been held often that failure to demur to a

complaint for uncertainty, or indefiniteness, waives

the objection.
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Even if we disregard the motion to make more

definite filed by defendants, we must conclude that

the worst penalty which could have been imposed

upon plaintiff was to compel him to make his com-

plaint (amended or supplemental) more certain and

definite.

It therefore appears that plaintiff took the method

outlined b}^ the Alaska Statute for filing a supple-

mental complaint. He made his motion and the fact

that he called the pleading an amended complaint

can make no difference. It has been held that the

character of a pleading must be determined by an

examination of its contents and not by the name

which the pleader gives it (citation supra).

We are not now contending that the motion should

be considered as a part of the pleading, but we do

say that the motion calls particular attention to the

fact that the pleader was asking the court for leave

to fiie what was in effect a supplemental pleading as

appears from the pleader's reference to facts occur-

ring after the filing of the complaint. The pleader

was amply justified in believing that his complaint

was definite and certain enough as to its reference to

the Alexander location, after the court had in effect

ruled upon this very question in answer to defend-

ant's motion.

Furthermore the motion under which plaintiff

filed his supplemental complaint states that the mo-

tion was based on the "records and files" in the

action. Wliat is disclosed bv the records and files'?
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In addition to tlie facts already referred to, the rec-

ord shows that at that time a commission had been

issued to take the deposition of Alexander. When
the argument of defendants' motion to make more

certain and definite came on for hearing it appears

that a full discussion of the question took place. We
are informed, though perhaps the record does not

show it, that the Alexander location was a very im-

portant item in the discussion, but in any event this

court can infer that the Alexander location was one

of the facts referred to. We repeat again that while

the criticism that plaintiff's complaint is uncertain

and indefinite seems to be well taken, it was too late

at the trial to make the criticism effective by de-

priving plaintiff of the right to prove his case.

As showing beyond question what was the inten-

tion of the pleader, however inadequate his method

of expression may be, we call attention to the fact

that in the original complaint the pleader relies on

one location, the Big Clid, as amended and named in

the amended location notice, the Daisy Fraction

(Trans, p, 5). In the supplemental complaint the

pleader relies on 'S^alid and subsisting mining loca-

tions" (Trans, p. 35). With the Alexander location

and the deed from Alexander before him, can there

be the slightest doubt as to what the plaintiff in-

tended? If his intention was not definitely ex-

pressed or disclosed uncertainty, the law provides a

method of getting at the trouble so that a defendant

may be fully advised and may not be compelled to

hazard a trial without knowing definitely what he
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will be expected to meet. It is not the policy of the

law to permit the defendants to await the day of

trial and then by a technical attack npon a pleading

in effect prevent plaintiff from presenting his evi-

dence to the jury.

Loivry v. Harris, 12 Minn. 166.

Original title was by deed defective for want
of proper acknowledgment. Supplemental com-
plaint set up new deed covering defects.

McMillan^ J.
—"The supplemental bill, in con-

nection with the original title clearly alleges a
valid and legal title to the premises in the plain-

tiffs. Even if the original bill was wholly de-

fective, and the supplemental bill set up a title

vesting in the plaintiffs subsequent to the com-
mencement of the action, objection thereto on
the ground must be taken by demurrer to the

supjolemental bill, or objection to its being filed,

otherwise it is waived. Having answered the

supplemental bill without objection it is too late

to take advantage of it on the trial by objection

to the ' evidence.

"

Pinch V. Anthony, 10 Allen 474 and author-

ities cited;

" Strong Eq. PI. (4th Ed.), #528, note 2, page

545.

What additional allegation could be inserted to

meet all the alleged requirements of a supplemental

complaint? Possibly the insertion of the phrase

" and the additional title was acquired by the plain-

" tiff since the filing of the original complaint here-

" in". That allegation would have cured all possible

objections, and yet the whole matter is disclosed in
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the motions and the records and files of wliich the

defendants were given notice ; furthermore, if at the

time of passing on the motion to make more definite

and certain, the court liad considered that there was

any merit in the motion the same would have been

sustained and the plaintiff would have had ample

time and opportunity to correct the alleged defect,

because this motion was heard and determined ex-

actly one year before the trial ; and the plaintiff had

the right under the circumstances to rely upon his

right to prove the Alexander title, especially so in

view of the sections of the Code cited supra, and the

fact that the commission to take the deposition of

Alexander on stipulation had issued and the Alex-

ander deed was recorded prior to the filing of the

amended complaint.

Where the defendant does not object to the supple-

mental bill at the time when leave is asked to file it,

nor demiurs to it, but instead permits the case to be

heard on the merits, all objections to the supple-

mental bill wall be regarded as waived, as we have

shown.

Enc. PI. & Pr., Vol. 21, p. 20.

The supplemental complaint in this action omitted

many redundant and surplus allegations of the origi-

nal complaint.

In many jurisdictions the distinction between a

supplemental and amended pleading is regarded as

being only in the time when the matter sought to be

set up occurred or came to the knowledge of the
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pleader, and the old rule that nothing can be set up

by amendment which has arisen subsequent to the

filmg of the original pleading has been abolished in

England and in tliis country if not abolished, very

much relaxed.

Eric. PL d: Pr., Vol. 21, p. 13, and

Note: "An amendment filed pursuant to

leave to file a supplemental bill.

"A bill filed after a hearing and after the

court has taken the case under advisement,
which recites the substance of the original bill,

and sets up additional grounds for relief that

occurred, before the filing of the original bill is

an amended bill and not a supplemental bill,

although it is styled a supplemental bill, and is

filed pursuant to leave to file a sui^plemental
bill."

Bauer Grocery Co. v. Zaile, 172 111. 407;

Note 21 Enc. P. d: P., p. 10.

And conversely, a lull filed after hearing which

recites the substance of the original bill, and sets up

additional grounds for relief that occurred since the

filing of the original bill is a supplemental bill,

although it is styled an amended bill, and is filed

pursuant to leave to file an amended bill.

The distinction between supplemental and amended

pleadings is considered technical and disregarded.

Euc. P. d' P., Vol. 21, p. 13, and

Note: "The distinction between an amend-
ment to a bill in equity and a supplemental bill

has been disregarded or considered of little im-
portance."
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Rogers v. Solomans, 17 Ga. 598.

Note (continuing) : "Under the practice in

Virginia and in this State (W. Va.), where the

tendency is to disregard the mere names of

things and to consider and apply their sub-

stance, when it is consistent with the ends of
justice, there may be said to be scarcely any dis-

tinction between an amended and a supple-
mental bill, but each will be considered as the

other, where to do so will substantially advance
the rights of the parties."

Note (continuing) : "Misnomer of pleadings.

In som^e cases the courts have described a plead-

ing as an 'amended or supplemental bill' with-

out stating which it is."

Ament v. LoenthaU, 52 Kans. 706.

Again the courts speak of the same pleading as

an amendment and as a supplemental pleading.

Exley V. BerryhiU, 36 Minn. 117.

Alfter V. Hammitt, 54 Mo. App. 303,

wherein the court speaks of an amended and supple-

mental petition.

"Allegations rather than the name given to

the pleadings should control; no substantial
right can be affected by a misnomer."

White V. Hoyce, 158 II. S. 128.

"It is well settled that where a party fails to

note the distinction between an amended and
supplemental pleading, and improperly resorts

to one instead of the other his adversary will be
deemed to have waived the objections if without
reasonably making any objections, he proceeds
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in tlie case as if tlie proper pleading had been
filed."

21 Enc. P. & P., p. 15.

While we contend that we have made no mistake

in pleading other than the mere misnomer, yet the

defendants having failed to make any objection to

the pleading as such, the defect, if any, was waived.

"Where the only defect in an alleged supple-

mental bill is merely a matter of form, it will be
considered immaterial, especially when all the

facts were presented fully and as clearly as

though stated in a suj)plemental bill.
'

'

Cedar Valley L. & C. Co. v. Colurn, 29 Fed.

586.

"The only requirement of a supplemental
complaint is that the cause of action be stated in

clear and concise language. '

'

Nev. Nickel Syn. v. Nat. Nickel Co., 86 Fed.

486.

When all the facts and circumstances are consid-

ered together with the sections of the Code of Alaska

relative to pleading (supra) (Sec. 314 Carter's Code

at page 213) as to the conclusiveness of judgments

as to all matters after the commencement of the ac-

tion, and that no objection was raised by the defend-

ants as to the form of said pleading, and the fact

that the defendants had full knowledge of the title

subsequently acquired, and which plaintiff intended

to set up and rely on, we submit that the plaintiff

was not given a fair trial.
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III.

THE EVIDENCE AS TO THE ALEXANDER DEED DID NOT

WIDEN THE FIELD AS TO PLAINTIFF'S RIGHTS AS THEY

EXISTED AT THE TIME OF THE FILING OF THE ORIGINAL

COMPLAINT, BUT EVEN IF THAT WAS THE EFFECT OF THE

REJECTED EVIDENCE THE MODERN POLICY OF THE LAW
IS THAT THE JUDGMENT RENDERED IN THE ACTION

SHALL BE DETERMINATIVE OF ALL THE RIGHTS WHICH
PLAINTIFF HAS AGAINST DEFENDANT INVOLVING THE

SUBJECT MATTER OF THE ACTION ARISING PRIOR TO THE

RENDITION OF THE JUDGMENT.

The learned judge of the court below in ruling on

plaintiff's offer of the Alexander deed in evidence

gave as a reason for rejecting the evidence the fol-

lowing :

'' The deed, if good, conferred a title to the plain-

*' tiff which he had not at the time of the institution

*' of the suit, and we have no right when a suit is

'' brought for certain injuries to a man's alleged

'' right to widen the field of his rights, widen the

*' claim of his rights and include others which may
" have accrued after the bringing of the action"

(Trans, pp. 145 et seq.).

While we concede the principle of law that a

ruling may be correct regardless of the reasons given

therefor by the learned judge, still we believe the

error arises because the court adopted too narrow a

view of the function of pleadings under the Codes.

Bliss on Code Pleading, Sec. 429, says, quoting

Folger, J., in Reeder v. Sayre, 70 N. Y. page 190

:

''The power of amendment of pleading is

great under the code. The real limitation seems
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to be that the amendment shall not bring a new
cause for action." At section 432 he says:

'Analogous to amendments we have supple-
mental pleadings. The former can only em-
brace or have reference to facts existing at the
beginning of the action, but sometimes there are
new facts, matters that have arisen since the

suit was instituted, or, in certain cases, facts

that have been newly discovered, w^hich, if pre-

sented, would materially affect the right of re-

cover}^' At footnote 242 on the same page, he
says: 'Facts occurring since the commencement
of the action and new facts not then knowTi to

the plaintiff, can be brought before the court by
supplemental complaint only, it is error to per-
mit them to be incorporated into the original

complaint by amendment. McCaslan vs. Lat-
imer, 17 S. C. 123. The office of a supplemental
complaint is not to supply facts which, being
necessary to the maintenance of the action, have
been omitted from the original complaint, but it

is to bring into the record new facts, so that the

court may render its final judgment upon the

facts existing at the time of its rendition.' Dill-

man V. Dillman, 90 Ind. 585."

Bearing this point in mind, namely, that the pur-

pose in allowing a supplemental complaint is "that

" the court may render its final judgment upon the

" facts existing at the time of its rendition",

we get a view of the law more modern than that

stated by the learned judge in sustaining the objec-

tion to the introduction of Alexander deed. Here

we see jadgment given on the facts as they exist at

the time the judgment was rendered. Obviously the

field of plaintiff's right has been widened.
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Jacob V. Lorenz, 98 Cal. 332, was a petition for an

injunction against further damage to an irrigation

ditch. Supplemental complaint set out further dam-

age since the commencement of the suit. Supple-

mental complaint was allowed, although the field of

the plaintiff's rights were certainly widened.

St. Claire v. S. F. cf; S. J. V. R. E. Co., 142 Cal.

647, was suit for damages for raising the grade

of a street in front of the property of the plaintiff.

Supplem.ental complaint omitting prayer for injunc-

tion and asking only damages was objected to as it

changed action from ex delicto to ex contractu, but

supplemental complaint was allowed, court holding

that under the Code there is but one form of action.

Baker v. Bartol, 6 Cal. 483—action against as-

signee of makers of promissory notes, which had

been indorsed over to plaintiff by pa3^ee. Plaintiff

was at beginning of suit a simple contract creditor.

Supplemental bill averred that since commencement

of suit, plaintiff has become judgment creditor, also

charged fraud in assignment. Judgment for plain-

tiff, and appeal, on ground that supplemental bill

set ap a new cause of action, namely, the fraud in

the assignment and that plaintiff is now a judgment

creditor, and seeks to recover without joining the

other (simple contract) creditors as plaintiffs.

Heydenfeldt, J.
—"The complainant com-

menced his suit to enforce the trust created b}^

the assignment, in his favor as a simple con-

tractor creditor. The supplemental bill was
filed after he becam.e judgment creditor. This

attacks the assignmient for fraud, prays that it
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ma}^ be set aside * * * and prays the pay-
ment of the whole debt. * * * It is true
that in some respects the character of the case is

altered by the supplemental bill so it must be in

every case where an amended or supplemental
bill is filed. Every additional and pertinent
fact either enlarges or limits the right to relief."

Boper V. McFadden, 48 Cal. 346, was a suit in

ejectment. Supplemental answer was allowed set-

ting up a deed to defendants after commencement of

suit.

Alfter V. Hammitt d; Morrison, 54 Mo. App.

303.

Suit for damage for breach of contract and de-

fendants pleaded that time allowed by contract had

not expired at time of commencing suit, therefore

plaintiff could have had no cause of action. But as

original petition was not part of defendants' record,

court held that they must suppose that the original

complaint did state a cause of action and that sup-

plemental complaint was in aid thereof.

Hunter v. Bryant, 98 Cal. 247.

Garoutte, J.
—"The ajopeal from the judg-

ment is based on the contention that the original

complaint did not state a cause of action. Con-
ceding for the purposes of the case that the

original complaint was lacking in essentials still

the amended complaint is unobjectionable and
that is the pleading upon which the judgment
was rendered. Admitting that material matters

are set out in the amended complaint which
should have alleged by supplemental pleading
such an irregularity can not be questioned in

this court upon the claim of the failure of the

plaintiff to state a cause of action."
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Conclusion.

We have not discussed the question as to whether

or not the court erred in granting a nonsuit as to de-

fendant, Pioneer Mining Company, because we be-

lieve that on a nevv trial of the action, the proof upon

the question of the possession of said defendant can

be made certain, one way or another. We feel con-

fident that a new trial should be granted. We sug-

gest with all due and proper respect that the learned

judge of the court below tried the case upon too nar-

roAY an adherence to an old rule of pleading which

the more modern doctrine has set aside. Where the

tiial is proceeding and the jury summoned to try the

questions of fact involved, it seems to us too late to

make a critical examination of the pleadings for de-

fects which could and should have been corrected

when the pleadings were first filed. It is rather a

serious matter to deprive plaintiff of his right to

present his case to the jury, because his counsel may
not have framed his pleadings with the greatest

rhetorical skill. It were better to get through the

husk of the pleadings to the kernel of facts and give

plaintiff his day in court.

Respectfully submitted,

Albert H. Elliot,

HoBBES & Bell,

Geo. D. Cochran,

Attorneys for Plaintiff in Error.
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BRIEF ON BEHALF OF DEFENDANT IN ERROR
PIONEER MINING COMPANY

While counsel in his brief has waived any error rel-

ative to the ruling of the Court in granting the motion

for non-suit in favor of the defendant in error. Pioneer

Mining Company, we desire to say a word upon this

point, in addition to the points of law and fact ad-

vanced on behalf of the Nome Exploration Company
in our accompanying brief, filed herewith, which points

of law and fact we also adopt and urge on behalf of

the Pioneer Mining Company.



The action being one in ejectment, it was necessary

for plaintiff in error to show that the defendant in

error, the Pioneer Mining Company, had ousted the

plaintiff and was withholding the possession of the

ground from the latter. But the record absolutely fails

to show any such fact. The Pioneer Mining Company

in its answer denied all of the allegations of the com-

plaint relative to withholding the possession and dis-

claimed any interest whatever in the premises, save that

it had a mortgage thereon executed and delivered to it

by the Nome Exploration Company to secure the pay-

ment of a large sum of money advanced to the latter,

and disclaims further any interest in or right to the pos-

session of the ground.

The record shows that the Pioneer Mining Company

and the Nome Exploration Company were two distinct

corporations. On the 27th day of November, 1903, the

Nome Exploration Company made what appeared on

its face to be an absolute transfer of all of its property

and interests in Alaska, including a 3/10 interest in the

"Bear Cub" claim, to the Pioneer Mining Company,

for a consideration of $180,000, but which was in fact

shown to be a mortgage given as security for the pay-

ment of that sum of money to the Pioneer Mining

Company advanced by the latter to the said Nome Ex-

ploration Company. This appeared from the defeas-

ance executed to the latter by the Pioneer Mining Com-

pany on the 30th day of November, 1903, conditioned

that upon the repayment of the sum of $180,000 to the



Pioneer Mining Company, on or before the 15th day

of July, 1904, with interest, the Pioneer Mining Com-

pany would reconvey the premises described in the so-

called deed (Tr., 152, 175, Plaintiff's Exhibit No. 14

and Defendants' Exhibit A).

The defendants Carlson, Ashley and Adams were in

possession of the "Bear Cub" under leases from the

Nome Exploration Company of its 3/10 interest there-

in, and from The Bear Mining and Trading Company

of its 7/10 interest therein. They paid the royalties due

the Nome Exploration Company to that company by

check and the check was given to the Pioneer Mining

Company, as the latter claimed a lien on the money

by virtue of its mortgage rights. While the Pioneer

Mining Company by virtue of its mortgage kept up

the assessment work on all the claims mortgaged to it,

as a matter of self-protection, this was all charged to

the Nome Exploration Company, and paid for out of

any moneys that were on hand belonging to the Nome
Exploration Company, if any. If not, it was advanced

and charged to the Nome Exploration Company. The

Pioneer Mining Company had received something

over $45,000 as a payment on the mortgage at the time

of the trial, and while it appeared that Lindeberg as

the manager of the Pioneer Mining Company also act-

ed as the manager of the Nome Exploration Company,

the record is uncontradicted that the Pioneer Mining

Company never owned or claimed to own the Bear Cub

and never was in the possession thereof.



Says Mr. Guy Campbell, a witness called for plain-

tiff in error, and who was the treasurer of the Pioneer

Mining Company:

"Ashley, Adams and Carlson did the mining out

there. They had no lease or arrangement whatever

from the Pioneer Mining Company. The Pioneer

Mining Company and the Nome Exploration

Company are distinct corporations. The money

was received for account of the Nome Exploration

Company and was distributed for their account.

The Pioneer Mining Company received and han-

dled the money because the Nome Exploration

Company was indebted to the Pioneer Mining

Company—simply a matter of convenience" (Tr.,

165). . . . The Pioneer Mining Company /?(^j

never taken possession of any of the mines of the

Nome Exploration Company" (Tr., 169).

This evidence remains admitted, as there is not a

scintilla of evidence to contradict it or to show any pos-

session on the part of the Pioneer Mining Company of

the "Bear Cub."

"A judgment of non-suit may be given against the

plaintiff as provided in this chapter. . . . Third,

on motion of the defendant . . . when upon the

trial the plaintiff fails to prove a cause sufficient to

be submitted to the jury."

Sec. 237, Ch. 25, Part IV, Carter s Ann. Codes.



And:

"A cause not sufficient to be submitted to the jury

is one where it appears that if the jury were to find

a verdict for the plaintiff upon any or all of the is-

sues to be tried, the Court ought, if required, to set

it aside, for want of evidence to suppott it."

Sec. 239, Id.

Under the authority of these provisions the Court

could do no less than grant the motion upon the condi-

tion shown by the record to exist and the total failure

of plaintiff to prove possession in the Pioneer Mining

Company of the property in dispute. Its action was

similar to that taken on a motion for a directed verdict.

If the case had been submitted to the jury on the fact^

relative to the possession of the Pioneer Mining Com-

pany, and they had returned a verdict against that com-

pany as being in possession, it would have to be set

aside on motion in the Court below, or in this Court

on appeal for lack of any evidence in the record to sus-

tain it in that respect.

Estate of Morey, i^y Cal., 495, 507-8;

Lacey vs. Porter, 103 Cal., 605.

We therefore submit that no error can be predicated

upon the action of the Court below in granting the mo-

tion for. non-suit, and that its judgment should be sus-



tained in so far at least as the Pioneer Mining Com-

pany is concerned.

IRA D. ORTON,
Attorney for Pioneer Mining Company.

CAMPBELL, METSON, DREW, OAT-
MAN & MACKENZIE, and

E. H. RYAN,
Of Counsel.



No. 1755.

IN THE

Itttteb S^tnUB (Hxttmt (Uttntt of KpptnU

FOR THE NINTH CIRCUIT

WILLIAM H. BUSH,
Plaintiff in Error,

vs.

THE PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY (a Corpo-

ration), BEAR MINING AND TRADING COMPANY
(a Corporation), O. W. CARLSON, R. D. ADAMS and
A. N. ASHLEY,

Defendants in Error.

Brief for Nome Exploration Company,

Defendants in Error.

IRA D. ORTON,
A. J. DALY,
ALBERT FINK,

Attorneys for Defendant in Error,

Nome Exploration Company.

CAMPBELL, METSON, DREW, OAT-
MAN & MACKENZIE, and

E. H. RYAN,
Of Counsel.

THE JAMES H. BARRY CO.
1122-1124 Mission St

\-L3 iOiSlO





IN THE

FOR THE NINTH CIRCUIT

William H. Bush,
Plaintiff in Error,

VS.

The Pioneer Mining Company (ai

corporation), The Nome Exploration/ No. 1755.

Company (a corporation), Bear Mi-

ning AND Trading Company (a corpo-

ration), O. W. Carlson, R. D. Adams
and A. N. ASHLEY,

Defendants in Error.

BRIEF FOR NOME E|XPLORATION COMPANY, DEFENDANTS
IN ERROR.

The original action was ejectment by the plaintiff in

error. Complaint was filed September 26th, 1906. In

it plaintiff deraigned title to and claimed to own and

be entitled to the possession of a quarter interest in the

"Daisy" or "Big Clid" claim since the day of

, 1905, through mesne conveyance from

F. F. Bowers, who is alleged to have located the claim



on August I, 1900, and to have thereafter on January

12, 1901, filed an amended location thereof (Tr., 1-7).

Plaintiff in error thereafter moved the Court for

leave to file an amended complaint, the motion being

said to be based on the records and files and facts occur-

ring subsequent to the filing of the original complaint

(Tr, 33).

On August 14, 1907, an amended complaint was filed

(Tr., 34-37), being in terms expressly called an amend-

ed complaint.

This complaint does not contain a detailed state-

ment of the deraignment of plaintiff's title to the mi-

ning location therein described by metes and bounds,

and to which no name is given, but states that:

"The said plaintiff is the owner in fee of an un-

divided fourth interest in the premises hereinafter

described and entitled to the immediate possession

thereof under and by virtue of valid and subsisting

locations made by his predecessors in interest un-

der the Mineral Land Laws of the United States

on and subsequent to August I , IQOO, who there-

after conveyed to said plaintiff by certain mesne

conveyances an undivided one-fourth interest of, in

and to said premises" (Tr., 35).

A motion to make this complaint more definite was

made on September 4, 1907 (Tr., 37), and subsequent-

ly overruled. But on September 16, 1908, the plain-

tiff in error filed a third complaint entitled and ex-

pressed therein to be an amended complaint, differing



in no respect from the first amended complaint except

that the description of the claim is changed in some

particulars, no designation being given to the claim

(Tr, 71).

In neither of these complaints is there any statement

of facts relied upon as occurring since the filing of the

original complaint.

The Pioneer Mining Company answered, denying

that it was withholding or ever had withheld the pos-

session from the plaintiff in error and disclaiming any

interest in the property, but alleging that it held a

mortgage on the premises executed to it by the Nome
Exploration Company, to secure the payment of a large

sum of money loaned the latter (Tr., 40-41).

Axel Olson files a disclaimer as to any interest in

the property, having transferred all his interest therein

long prior to the institution of the action and denies

being in the possession of the same (Tr., 23).

The answers of the Nome Exploration Company, the

Bear Mining and Trading Company, and Ashley, Ad-

ams and Carlson set up in the two corporations owner-

ship in fee and right to the possession, and possession

of a certain location known as the "Bear Cub," in-

cluding within its boundaries the claim described in

the complaint. Of the whole a 7/10 interest was al-

leged to be in the Bear Mining and Trading Com-

pany, and a 3/10 interest in the Nome Exploration

Company; Ashley, Adams and Carlson being in pos-

session and working the claim as their lessees. The



answer of the Bear Mining and Trading Company

to the amended complaint, filed August 14, 1907, and

the answer of the Nome Exploration Company thereto

also set up that prior to and on June 12, 1899, one

Axel Olson was in possession and entitled to the pos-

session of the "Bear Cub" and had thereafter and

prior to the commencement of the action, sold the

whole of the "Bear Cub" to the Nome Exploration

Company and the Bear Mining and Trading Com-

pany (Tr., 53, 42).

The answer of Carlson, Adams and Ashley also set

up the failure of plaintiff in error to do the assessment

work for 1905 on the premises described in the com-

plaint, and its forfeiture by plaintiff by reason thereof,

and its re-location by R. D. Adams as the "Baby Bear"

(Tr., 42, 47, S3).

Plaintiff in error replied as to the Pioneer Mining

Company, alleging that the said company was in pos-

session of the premises under a mortgage from the

Nome Exploration Company and controlled a major-

ity of the stock in the latter company (Tr., 69), and

replying to the answers of the other defendants, set up

that between December 31, 1899, and January, 1901,

no assessment work was done on the "Bear Cub," and

the same became open to and was located by the prede-

cessors in interest of the plaintiff, and denied all of

the allegations of the affirmative defenses except that

the defendants were in possession (Tr., 63).



Upon these issues the case went to trial before the

Court sitting with a jury.

STATEMENT OF FACTS.

It appeared that in June, 1899, Axel Olson, one of

the defendants in error, located the "Bear Cub," mak-

ing a discovery of gold thereon, staking the ground

with willow stakes, and making and recording a cer-

tificate of location (Tr., 184-5). Olson camped on the

ground and did considerable work in the summer of

1899, keeping a tent there and a halfway camp. He
went to Unga in the fall of the year 1899, but returned

in June, 1900, and examined the stakes, finding them

all in place, but put up two new ones made of riffle

timber, one at the initial corner and one on the north-

west corner, with "B. C." cut into them. These

stakes were i x 2 and four feet long.

Later in June, he put up four more corner stakes,

marking them in the usual way. Bear Cub Claim, Axel

Olson, locator. At this time his location notice was

still in the split of the willow stake at the southeast

corner where it had been placed in 1899.

It was further shown on behalf of defendants in

error that the "Bear Cub" claim was re-located by one

Elmer Reed on January 5, 1901, as the "Bear Cub"

(Tr., 182), and that by good and sufficient convey-

ances, the titles of Olson and Reed were vested in the

Nome Exploration Company and the Bear Mining

and Trading Company, who, before the commence-



ment of the action, leased to Carlson, Adams and Ash-

ley an estate for years therein (Tr., 190).

The plaintiff in error introduced evidence showing

an attempted location made by one F. F. Bowers on

August I, 1900, of a claim included within the bound-

aries of the "Bear Cub," and known as the "Big Clid,"

and afterwards amended the location under the name

of the "Daisy Fraction," on the 12th day of January

(Tr., 102, III), both of which locations being subse-

quent in point of time to that of either the Olson "Bear

Cub" location of 1899, or the Elmer Reed "Bear Cub"

location on January 5, 1900, under which the defend-

ants in error claim, both of which were valid subsist-

ing locations when the Bowers locations were made.

Plaintiff in error also on the trial sought to recover

on a title derived through one Alexander, who claimed

to be the locator of ground covering the ground in con-

troversy, on January i, 1901, and known not as the

"Daisy Fraction" as mistakenly stated in plaintiff in

error's brief, but as "East-Limit Bench No. i Below

on Dry Creek" (Tr., 145).

Some evidence relative to said location in the nature

of the deposition of said Alexander was offered, but

ultimately stricken out, when it was shown that the

deed from Alexander to Bush, the plaintiff in error,

was not made until long after the institution of the

action, to wit: on the 19th day of July, 1907, whereas

the action was commenced in September, 1906, and

the acquisition of said title not being pleaded in the



amended complaint, asserted to be a supplemental one.

The deed from Alexander to the plaintiff in error and

one Charles H. Curry, so dated the 19th day of July,

1907, was also ruled out for the same reason.

The record further showed that the Nome Explora-

tion Company had made a deed with a defeasance

covering, together with other properties, the "Bear

Cub" claim, to the Pioneer Mining Company, and

that the only interest the latter company had to such

property was that of mortgagee; that it was not in

possession of the property nor did it claim any right

to the possession. All of the affairs of the Nome Ex-

ploration Company being managed by said company,

and the Pioneer Company exercising no control over

the property, a motion for a nonsuit as to the Pioneer

Mining Company was made, on the ground that there

was no evidence to show that said Company was with-

holding the possession of the property or ever with-

held the possession from the plaintifif in error, and said

motion was granted (Tr., 180).

Upon these facts the jury rendered a verdict in favor

of the defendants in error, finding that the Nome Ex-

ploration Company and the Bear Mining and Trading

Company were the owners in fee and entitled to the

possession of the premises in controversy, and that

Carlson, Ashley and Adams were the owners of lease-

hold interests therein, as set forth in their answer, but

which had expired.



/ARGUMENT.

Preliminary to answering the argument made by

counsel in their brief, we call the attention of the Court

to the entire failure of said brief to conform to Rule 24

(Subd. 2 and 4) of this Court, which requires in cases

brought up by writ of error (as in the case at bar) "a

" specification of the errors relied upon which . . .

" shall set up separately and particularly each error

" asserted and intended to be urged . . . when the

" error alleged is as to the admission or to the rejection

" of evidence, the specification shall quote the full sub-

" stance of the evidence admitted or rejected, . . .

" and errors not specified according to this rule will be

" disregarded."

No specifications of error are set out in the brief,

unless counsel think it a sufficient compliance with the

rule to state "that twenty-one errors are assigned in the

" assignment of errors, but plaintiff in his brief will

" confine himself practically to two errors which ap-

" pear in several rulings of the Court below, and which

" involve for the most part a definite proposition of

'Maw" (Brief, 2).

This surely can not be said to be a compliance with

the rule even as to the two errors which counsel say

they intend to urge.

The rule that errors not so specified will be disre-

garded has been enforced by this and other Circuit

Courts of Appeal. Of this counsel can not complain.



as naturally they are presumed to be alive to what they

deem the material points involved in their appeal, and

to have abandoned as immaterial all other errors.

Walton vs. Wild Goose M. & T. Co., 123 Fed.,

209;

Migeon vs. Montana C. R. Co., yy Fed., 249, 52

;

City of Lincoln vs. Sun Vapor Street L. Co.,

59 Fed., 756;

City of Milwaukee vs. Schailer, etc., Co., 91

Fed., 858;

Vider vs. O'Brien, 62 Fed., 326.

While thus disregarding the rule, counsel still pro-

ceed to argue certain points of lav^, and we shall con-

fine ourselves in reply to these points alone, although

we deem that these as well as all other alleged errors

have been waived by the failure to comply with a rule

of this Court which has heretofore been universally

enforced.

I.

THE court's ruling WAS CORRECT IN DENYING PROOF

OF THE ALEXANDER DEED, AS IT WAS NOT RESPONSIVE

'. TO THE ISSUES.

(A.) The original complaint was filed September

24, 1906, in which plaintiff relies upon title derived

from the locations made by Bowers, one on August i,

1900, called the "Big Clid" and an amended location



lO

thereof on January 12, 1901, under the name of the

"Daisy Fraction," he having derived his title, as ex-

pressly declared therein, by a conveyance in 1905 of a

quarter interest in the Bowsers title, the date being

blank (Tr., 7). This conveyance v^as shown on the

trial to have been dated the 3d day of October, 1905

(Tr., 126).

On August 14, T907, a complaint was filed after a mo-

tion made to the Court to file an amended complaint

to be based upon the records and files and facts occur-

ring subsequent to the filing of the original complaint,

and entitled an ''amended complaint" (Tr., 33).

The amended complaint omits all details of deraign-

ment of title, but is designated as an amended com-

plaint filed by leave of Court, and still sets up a quar-

ter interest under locations made by the predecessors

in interest of plaintifif on and subsequent to August I

,

igoo, who thereafter conveyed to plaintifif his said ^
interest (Tr., 34).

This complaint does not designate the location by

name. The defendants moved that the complaint

should be made more definite and certain, but the

Court overruled the motion. On September 16, 1908,

the plaintiff, by leave of Court, filed another com-

plaint, entitled an amended complaint, the amendment

apparently consisting of a correction of the description

of the location, still giving the latter no name.

The Alexander location was known as the "East

Limit Bench No. i Below on Dry Creek" (Tr., 144-5),
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while the original complaint relies upon the "Big Clid"

and "Daisy Fraction" locations.

There is nothing in either of these amended plead-

ings to even remotely indicate that plaintiff intended

to rely upon evidence of a title accruing to him subse-

quent to the filing of the original complaint.

Defendants might be advised thereby possibly that

in addition to the "Big Clid" or "Daisy Fraction" lo-

cations, he intended to rely upon another location made

subsequent to August i, 1900, and to w^hich he had

thereafter, between the date of its location and the fil-

ing of the original complaint, acquired title.

Under the well known rules of pleading, defendants

could not have drawn any other conclusion, or that the

plaintiff intended to widen the scope of his relief, by

introducing evidence of a title acquired subsequent

to the institution of the action.

The essential nature of a supplemental complaint is

to plead facts occurring subsequent to the filing of the

original pleading.

"A supplemental complaint is not an amendment
to a pleading and is only authorized for the pur-

pose of bringing before the Court facts material

to the case occurring after the former complaint

or answer, and leaves the former pleading intact,

while an amendment to a pleading makes a substi-

tuted pleading."

Estee's Pleadings, Sec. 4535a;

Miller vs. Cook, 135 111., 190;
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Melvin vs. E. B. & A. L. Stone Co. (Cal.), 94

Pac, 389.

Says the Supreme Court in the case last cited:

"The office of a supplemental complaint is to

plead facts material to plaintiff's cause of action

accruing after the filing of the complaint."

"If the original bill is sufficient for one kind of

relief, and facts afterwards occur which entitle the

complainant to other and more extensive relief, he

may have such relief by SETTING OUT THE NEW
MATTER in a supplemental bill."

Miller vs. Cook, supra.

The peculiar characteristic of a supplemental com-

plaint is to give notice of the intention of the pleader

to rely upon evidence of material facts occurring sub-

sequent to the filing of the original complaint.

This is especially the case under the Alaskan Code

provisions.

Section 98, Part IV, Ch. 12, Carter's Code, provides:

"The plaintiff and defendant respectively may
be allowed on motion to make a supplemental com-

plaint, answer or reply alleging facts material to

the case occurring after the former complaint, an-

swer or reply. . .
."

And the nature of the pleading as supplemental

must appear in terms from the allegations of the bill.
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The case of Mussellman vs. Manly, 42 Ind., 462, 465,

is strongly in point in this regard. There the original

complaint was filed on the 23rd of October, 1868, to

recover damages for removing earth from an alley ad-

joining the property of the plaintiff.

On September 27, 1869, there was filed what was

called a supplemental amended complaint, which con-

sisted of three paragraphs. On Oct. i, 1869, demur-

rers were sustained to the first two paragraphs. An
amended complaint was then filed in three paragraphs.

In the first two complaints it was charged that the de-

fendant did, on or about the .... day of September,

1868, dig, excavate and remove dirt and gravel. In

the last complaint there is added after the figures 1868,

the words ''and at subsequent and divers days there-

after/'

These words were claimed to be supplemental and

to entitle plaintiff to prove and recover damages which

accrued subsequent to the bringing of the action.

But the Supreme Court of Indiana held the same

not a supplemental complaint and evidence of facts

occurring subsequent to the filing of the original com-

plaint inadmissible thereunder, saying:

"A supplemental complaint must consist of facts

which had arisen since the filing of the original

complaint. It may be filed after answer; but

whether filed before or after answer, it must be

filed on motion and by leave of the Court, and must

show upon its face that it is supplemental and re-



lates to matters which had occurred subsequent to

the commencement of the action/'

No other intent of the lawmakers can be gathered

from section 98, than that the Court and the adverse

party are to be in terms advised by the supplemental

bill just what subsequent facts are to be relied upon

by the pleader, in order to determine whether the same

are material or not.

The Supreme Court of Utah, in the case of Kahn vs.

The Old Telegraph M. Co., 2 Utah, 174, 185, in dis-

cussing the necessity for pleading the facts relied upon

in a supplemental pleading, say:

"Respondents in their original answer to the first

cause of action had not set out any title in them-

selves. On the trial under that answer, they could

have shown in themselves any title or titles suffi-

cient or tending to defeat the action, and which they

held at the time of its commencement. Had they

then held the titles set out in the supplemental an-

swer, it would not have been necessary to set them

out specially, but as they accrued afterward, it was

necessary to set them out specially, in order to com-
ply with the provision of the statute that ^facts ma-
terial to the case,' arising subsequent to the former
pleading must be alleged, and in order to enable

the Court on motion to see that the alleged facts

are material."

Here there was no application to file a "supple-

mental" complaint containing material facts occurring
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subsequent to the filing of the original complaint.

There was an application to file an "amended com-

plaint," based upon the records and files in the action

and facts occurring subsequent to the filing of the orig-

inal complaint; and the bill as filed was designated as

an amended bill and recites that by leave of the Court

plaintiff files his amended complaint.

We are quite willing to admit, as argued by counsel,

that fine distinctions are no longer drawn between sup-

plemental and amended pleadings, so far as their

designation is concerned. A pleading may be called

an amended pleading and still recite facts which show

it to be a supplemental pleading, and vice versa.

"A supplemental pleading should in strictness

purport to be such, but the true nature of the plead-

ing will be determined solely by its allegations and
not by the mere name given it by the pleader."

21 Ency. PL & Pr., p. 67, par. 3;

Hospes vs. N. W. Mfg. Co., 22 Fed., 565.

But where an application is made to file an amended

complaint, even though it is to set up subsequent facts,

and the allegations of the complaint filed do not show

on its face that the facts relied upon occurred subse-

quent to the filing of the original complaint; on the

contrary, there being a total absence of any such facts,

the complaint simply showing an amendment of the

original pleading with regard to the description of the

property in controversy and an omission of the de-
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raignment of title, how then can we invoke the liberal

rule cited, that the designation may be ignored?

Here the designation and the substance of the amend-

ed complaint harmonize, and neither indicate the

pleading to be supplemental, notwithstanding the

terms of the motion. Counsel's argument resolves it-

self into this:

Because plaintifif in his motion asks to file an amend-

ed pleading, based upon subsequent facts, but there-

after files a pleading not based upon any such subse-

quent facts, yet as he asked to file a bill based upon

such facts, it must be treated as though it were based

on such subsequent facts; that the Court and counsel

are bound by the motion. We submit this is rather

ingenious argument.

(B.) This is an action in ejectment, and the rule

in such actions seems to be peculiarly rigid as to the

necessity for pleading in terms the acquisition of a

subsequent title.

The complainant of necessity relies upon and must

prove right to the possession in himself at the com-

mencement of the action; any rights occurring subse-

quent thereto must therefore be specially pleaded.

Hardy vs. Johnson, i Wall., 371, 374, where Justice

Field says:

"The complaint must allege the possession or
seizin of the premises or of some estate therein

by the plaintifif. ... A denial of its allega-
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tions puts in issue the title of the plaintiff at the

date alleged, or at least his title at the commence-

ment of the action. Any title acquired subsequent

to the issue thus joined must be set up by a supple-

mental answer in the nature of a plea puis darrien

continuance/'

See also:

Reily vs. Lancaster, 39 Cal., 356;

McMinn vs. O'Connor, 24 Cal., 238;

Moss vs. Shear, 30 Cal., 472;

Spratt vs. Price, 18 Fla., 289, 310;

Kahn vs. Old Telegraph M. Co., 2 Utah, 174;

Johnson vs. Buscoe, 92 Ind., 367, 370.

In the case last cited, the Supreme Court of Indiana

say:

"Matter of defense arising after suit brought is

available only under section 399, R. S. 1881, which
provides that the Court may on motion 'allow sup-

plemental pleadings showing facts which occurred

after the former pleadings were filed.' This is a

general provision governing all suits. If the de-

fendant had a defense which arose after suit

brought, he should have applied to the Court for

leave to file such a supplemental pleading, analo-

gous to the old plea of puis darrien continuance and

under section 399, supra, that pleading could not

have been a general denial, but must have been a

special plea showing facts which occurred after the

former pleadings were filed."
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We are not disposed to dispute with counsel that the

office of a supplemental complaint is to bring into the

record new facts so that judgment may be given on

the facts as shown to exist at the time the judgment is

rendered.

That is the very point we are contending for and

that is what the lower Court's ruling meant when it

refused to admit the evidence of the Alexander deed

under the pleadings as they stood because it would

widen the field of plaintiff's relief, and that such field

could not be widened unless under proper pleadings.

"The first rule governing in the production of

evidence is that the evidence offered must corre-

spond with the allegations and be confined to the

point in issue."

I Greenleaf on Evidence, Sec. 51.

"A judgment determines the right of the parties

according to the facts stated in the pleadings; and

if, after issue joined a change takes place in the

rights of the parties, it must be shown by supple-

mental pleading or it will be disregarded/'

Railroad Co. vs. Hutchins, 37 Ohio St., 282.

If the Alexander deed had been allowed to be in-

troduced it would have violated this elementary rule

of evidence, as it did not tend to prove the issue made

by the original pleadings that plaintiff had acquired a

quarter interest in the property in controversy in 1905,
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and which issue was not in any respect changed in the

allegations of the so-called supplementary complaints.

II.

DEFENDANTS DID NOT WAIVE THEIR RIGHT TO OBJECT TO

THE IXTRODUCTIOX OF THE ALEXIANDER DEED BY FAIL-

ING TO DEMUR TO THE AMENDED PLEADINGS: THE

MOTION TO MAKE MORE DEFINITE AND CERTAIN TOOK

THE PLACE OF THE DEMURRER.

There is nothing in the point that we have waived

our right to question the supplemental complaint by

going to trial on the pleadings as embodied in the orig-

inal and alleged supplemental complaints, without de-

murring to the latter. We made a motion to make the

same more definite, as under its designation as an

amended pleading, and the utter absence of any alle-

gations relative to facts occurring subsequent to the

filing of the original complaint, it was difficult to de-

termine what the nature of the amendment was or on

what the plaintiff intended to rely. This motion was

overruled, and by what principle of law we can be said

to have thus waived our right to question the power of

the plaintiff to introduce evidence of a title acquired

nearly a year after the institution of the action, and

which title is neither pleaded nor hinted at in the

amendment to his complaint, passes our comprehen-

sion. Counsel say in this regard:

'Tt is not the policy of the law to permit defend-
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ants to await the day of trial and then by a tech-

nical attack upon a pleading prevent plaintiff

from presenting his evidence."

In view of the conditions of these pleadings and the

rules of law, this is not a convincing argument.

The original complaint of the plaintiff alleges own-

ership of a quarter interest in the premises described

since 1905. It does not allege that he expected at some

future time to become the owner. Upon the allega-

tions of that complaint issue was joined by the defend-

ants.

In the so-called supplemental bill, plaintiff alleges

that he is then the owner of an undivided quarter in-

terest acquired subsequent to August i, 1900. The

original so-called supplemental complaint was filed

August 14, 1907, and another amended complaint on

September 16, 1908. Then any time between August

I, 1900, and the i6th day of September, 1908, the plain-

tiff may be said to have acquired a right to the posses-

sion or to institute the action.

But how were defendants informed by this pleading

that the plaintiff in addition to the title alleged to have

been acquired in 1905, had acquired a further title in

1907, subsequent to the bringing of the action, which

enlarged his rights and which he intended to rely upon?

In the original complaint he sets up a title based upon

the two Bowers locations, the "Big Clid"on August i,

1900, and the amended location known as the "Daisy

Fraction" on January 12, 1901, and a conveyance to
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him of a quarter interest in 1905. In both "amended"

complaints he does no more than to base his possession

upon locations made by his predecessors on and subse-

quent to August I, 1900, who thereafter conveyed to

him.

In the "amended" complaints he still asserts own-

ership of a quarter interest only. In all these com-

plaints, more than one location is referred to, specifi-

cally in the original and generally in the amended com-

plaints; and if plaintifif had intended to advise de-

fendants and the Court of the fact that he relied upon

the Alexander title, derived through a third location,

he had the opportunity, but failed to do so, when, after

the motion to make more definite was addressed to the

first amended complaint, he again amended the com-

plaint but changed it in no particular save in the de-

scription.

The motion for leave was to file an amended com-

plaint. The complaint as filed was termed an amended

complaint. It set up nothing to show that it was based

upon facts occurring subsequent to the filing of the

original complaint and upon which plaintifif relied.

All these pleadings are entirely consistent with an

intent to prove up under the Bowers title only. Noth-

ing is added by the amended complaints to indicate

even remotely that any other title was relied upon,

much less one acquired subsequent to the institution of

the action.

How then can it be said that defendants should have
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demurred because the complaint being, as plaintiff

says, a supplemental complaint, did not set up the facts

necessary to make it such?

Having none of the indicia of a supplemental com-

plaint, alleging no new facts, being filed upon permis-

sion granted to file an amended complaint, and being

designated an amended complaint, defendants could do

no more than they did do by making the motion to

make more certain, which was overruled.

'^A supplemental complaint is not like an

amended complaint, a substitute for the original

complaint, and does not supersede the original com-

plaint, but it is a further complaint and assumes that

the original complaint is to stand and the issues

joined under the original pleading remain as issues

to be tried in the action."

Vol. 21, Ency. PL & Pr., 79.

Applying this rule then and treating the amended

complaint as a continuation of the original pleading,

which sets up a cause of action not separately stated

from the cause of action set up in the amended com-

plaint, the proper remedy of defendants in objecting

thereto was that taken by their motion to make more

definite.

Where two or more causes of action are mixed or

not separately stated, the better practice is "not by a

" demurrer but by a motion to make the pleading more



23

" definite and certain by separating the different causes

" of action."

Pomeroy on Code Pleading, Sec. 447.

But counsel state in their brief that when the argu-

ment of defendants' motion to make more certain and

definite came on for hearing a full discussion of the

Alexander title proposition took place, and that Court

and counsel were advised of what was meant by the

amended complaint, and were therefore estopped to

thereafter question the pleading in that regard by ob-

jecting to evidence of such title offered thereunder.

We can find nowhere in the record anything on

which to base this assertion of counsel, but were this a

fact then the motion to make more definite accom-

plished all the purposes of a demurrer, and more—the

plaintiff was advised of the weakness of his so-called

supplemental complaint, and refused to avail himself

of the benefits of such discussion. Defendants can not

now be held responsible for the error of the Court in

overruling the motion, nor can plaintiff assert as error

a ruling of the Court favorable to himself.

But the contention of counsel that the fact that the

adverse party was advised of the intent of the pleader

to plead the acquisition of a subsequent title does away

with the necessity of pleading such fact, is a novel

proposition in pleading.

The cases cited by counsel on this point can then be

readily distinguished from the case at bar.
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In Lowry vs. Harris, 12 Minn., 168, 173, a supple-

mental complaint set up in terms the title subsequently

acquired by the plaintiff and the defendant answered

denying the allegations of the said supplemental com-

plaint. Objection was made to the introduction of the

evidence of such title on the ground that it did not show

plaintiff had title when he commenced his suit to quiet

title.

But the Court held such evidence admissible under

the allegations of the supplemental complaint; as the

latter bill had set up in term.s a title vesting in the com-

plainant subsequent to the institution of the action, and

the defendant should have demurred if the original

bill was defective. Not having demurred, he had

waived his right to object to evidence of the subsequent

title.

The case of Pinch vs. Anthony et al, 10 Gray, 470, is

a very old Massachusetts case, the doctrine of which

has since been criticized.

Straughan vs. Ha/lwood (W. Va.), 8 Am. St.

Rep. (1887), 46.

In the Pinch case, the supplemental bill also in terms

set up the facts occurring subsequent to the filing of

the original bill. The Court there said:

"The plaintiff may by means of a supplemental

bill introduce into his case facts that have occurred

since the original title was filed. The extent to

which this may be done is not definitely settled.



25

But if he goes too far in this respect the defendant

has opportunity to object to it when leave is asked

to file the supplemental bill . . . or by de-

murrer to the bill for that cause after it is filed."

But no such condition existed here. So far as the

record shows, there was no petition to file a supple-

mental complaint with a presentation of the supple-

mentary matter intended to be incorporated therein, to

the Court, which if objectionable could have been de-

murred to or opposed by the defendants. Leave to file

an amended complaint was, as we have stated, asked

only, and although it was proposed to be based upon

facts occurring subsequent to the filing of the original

complaint, when filed it bore no indicia of a supple-

mental complaint in that respect. Defendants could

not then be compelled to treat as a defective supple-

mental complaint that which the pleader asked for

leave to file and designated and phrased an amended

complaint.

And it is elementary that a pleading is amended as

to facts existing at the time of the institution of the ac-

tion, and thereafter coming to the knowledge of the

pleader and not as to facts occurring since the filing of

the complaint.

This is especially so under the provisions of the

Alaskan Code, controlling herein.

The allegations of fact in such amended complaints

were therefore presumed to have been relative to facts

in existence at the date of the filing of the original com-
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plaint and there was nothing in the said amended

pleadings to rebut the presumption.

Counsel cite further on this point the cases of Cedar

Valley L. & C. Co. vs. Coburn, 29 Fed., 586, and

Nevada Nickel Syndicate vs. Natl. Nickel Co., 80

Fed., 486.

Cedar Valley L. & C. Co. vs. Coburn. This was a

suit in equity moved from a State Court into the Fed-

eral Court. It appeared that after issue had been

joined a compromise agreement was entered into.

Some dispute arose as to the meaning and intent of the

agreement, and all the parties appeared before the

Court in equity, and presented a petition for a decree,

submitting all the facts fully without the filing of a

supplemental bill. No objection was taken to the form

of this submission, and the Court construed the agree-

ment of compromise and entered a decree.

Afterwards, on petition for rehearing, the decree was

attacked on the ground that there had been no supple-

mental bill filed setting up the compromise. And the

Court said:

"After bills and cross-bills had been filed, some

compromise was effected. Of that there is no dis-

pute. The Cedar Valley Company filed a petition

alleging that all claims in dispute had been settled,

and asking a decree accordingly. A hearing was
had; affidavits and other testimony presented with-

out objection. Both parties appeared and argued

the question. No objection was made to the form
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of the proceeding; the only objections being that in

fact the settlement was only partial instead of total,

and that the Court had no right to inquire into the

matter, but could only dismiss the bills and cross-

bills. Now it is insisted that if anything had tran-

spired since the filing of the original bills and cross-

bills, changing and afifecting theissues,such newmat-

ter should have been presented by supplemental

bill. I think counsel are right and that such is the

true practice. But that is a mere matter of form.

All the facts were presented as fully and as clearly

as though stated in a supplemental bill. No objec-

tion on account of form was suggested. Will a

party be permitted to test the judgment of the

Court on the substance of the controversy, and upon

defeat then for the first time raise a mere question

of form? Nothing can be plainer. When cases of

an equitable nature are removed from a State

Court seldom is the plaintiff's pleading in the full

and precise form of a bill in equity. If parties in-

sist, repleading is ordered. But if not, and all the

facts are stated, will the Court, after decree, set it

aside, simply because the pleading does not con-

tain all the formalities of a bill? Such a proceed-

ing would give a bitter irony to the appellation of

the Court as a court of equity."

It is evident that this case arising under a Federal

equity practice and being marked by peculiar circum-

stances, can have no relevancy to this case arising under

the Alaskan Code practice.

Nevada Nickel Syndicate vs. National Nickel

Co.
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There the supplemental bill, while stating the facts

coming to the knowledge of the plaintiff after the

filing of the original bill, set up all of the previous

pleadings in haec verba, and the pleading was objected

to for that reason, and for the further reason that the

supplemental bill did not contain a recital of events

happening after the filing of the original bill. Judge

Hawley, however, held under the equity practice that

the frauds not coming to the knowledge of the plaintiff

until after the filing of the amended bill, might be set

up therein notwithstanding they existed at the time of

the institution of the action, and relative thereto said:

"A supplemental bill should state the original

bill and the proceedings thereon, and if it is occa-

sioned by any event subsequent to the original com-

plaint, it must state that event and the consequent

alteration with respect to the parties. There was
no necessity to copy the original bill or amended
answer on the supplemental bill; nor was it abso-

lutely essential that the agreements, contracts, deeds,

leases and other documents should be copied in

haec verba in the bill. A plain, clear and concise

statement of the facts as to the existence, character

and substance of these documents would have been

sufficient."

It will be noted that this decision nowhere contains

the statement quoted in counsel's brief (page 20), and

is, so far as the Federal practice is concerned, an au-

thority favorable to our contention that the subsequent
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event relied upon must be set out in the supplemental

bill.

In conclusion, we submit that while counsel for

plaintiff in error has attempted laboriously to show

error in the Court's ruling out the Alexander deed, yet

it seems to us that the question discussed is foreclosed

against his contention by the rules of pleading and

evidence.

The case is one at law submitted to the jury upon

conflicting questions of fact, and its verdict was in

favor of sustaining the rights of the defendants based

upon a valid and subsisting location made long prior

to either of the locations under which plaintiff in error

claims title. Upon such a state of the evidence the ver-

dict of the jury will not be disturbed.

We therefore ask that the judgment of the lower

Court be sustained.

IRA D. ORTON,
A. J. DALY,
ALBERT FINK,

Attorneys for Defendant in Error, Nome Ex-

ploration Company.

CAMPBELL, METSON, DREW, OAT-
MAN & MACKENZIE, and

E. H. RYAN,
Of Counsel.
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RELATIONS OF THESE DEFENDANTS TO
THE OTHERS.

The relation of the Bear Mining & Trading Com-
pany to this litigation is similar to that of the Nome
Exploration Company—the only difference being that

the Bear Mining & Trading Company set up, as a de-

fense, the actual ownership in fee and right to posses-



sion and actual possession of the mining claim in con-

troversy to the extent of an undivided seven-tenths in-

terest, as against a three-tenths interest in the Nome Ex-

ploration Company.

The relation of the defendants Carlson, Adams and

Ashley to the litigation differs from that of the Nome
Exploration Company and the Bear Mining and Trad-

ing Company only in that they pleaded and proved that

they were actually in possession and working the claim

in controversy, as lessees under the Nome Exploration

Companv and the Bear Mining and Trading Company.

So far as the questions involved in this appeal are

concerned, all the contentions of the Nome Exploration

Company apply with equal force in favor of the Bear

Mining & Trading Company and the lessees Carlson,

Adams and Ashley. We, therefore, refer to and make

part of our brief the brief filed on behalf of the Nome
Exploration Company. This will save repetition.

And further than that we will confine ourselves only

to calling attention to some statements in the brief filed

on behalf of plaintiff in error, which are not strictly

correct and might lead the Court to a misconception of

the facts; and, beyond that, will make reply, seriatim,

to some of the points made on behalf of plaintifif in

error, as to which it appears to us the brief for the

Nome Exploration Company has possibly not made

sufficient emphasis; and will also call attention to the

condition of the record, which we contend the plaintifif

in error has not had put in proper shape to enable him
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to make some of the points which he seeks to make on

this appeal. This last point properly comes first.

DEFECTS IN THE RECORD.

That it is incumbent upon the plaintiff in error to

see that the record of the case in the trial court is kept

in such shape as to enable him to make on appeal such

points as he may rely upon is, of course, too element-

ary a proposition to require the citation of any author-

ity to sustain it; as is also the proposition that, on

appeal, all presumptions favor the judgment of the

lower court, and the burden is upon the plaintiff in

error to demonstrate not only that error took place iri

the trial by the lower court, but that the error was of

such a nature as to affect his substantial rights.

In their attempt to transform a pleading, which in

the lower court was only an amended complaint, and

nothing more nor less, into a supplemental complaint,

the counsel for plaintiff in error repeatedly lay stress

upon the plaintiff's motion in the lower court for leave

to file an amended complaint. (See Tr., p. 33.) The

record here reads: "This motion is based upon the

" records and files in the above-entitled action and facts

" occurring subsequent to the filing of the original com-
" plaint therein."

Plaintiff's counsel argue that this motion shows on

its face that defendants' counsel had notice that the

amended complaint was in fact a supplemental com-

plaint. Their argument is based upon two points,

which they refer to, many times, in their brief, viz.

:



1. The motion was, according to its language,

" based upon the records and files in the above-entitled

" action", and, argue plaintiff's counsel, as the deposi-

tion of W. J. Alexander had been taken under a stipu-

lation of counsel filed September 6, 1907 (see brief

of plaintiff in error, pp. 5, 8, 14, 15, and transcript of

record, p. 32) ; therefore, defendants' counsel were

charged with notice that the so-called amended com-

plaint was not what it purported to be, but a supple-

mental complaint, and that, under it, the plaintiff in-

tended to introduce evidence of a title acquired by him

after the commencement of the action.

2. Said motion, according to its language, was also

based upon "facts occurring subsequent to the filing of

the original complaint therein,"—therefore, argue

plaintiff's counsel, defendants' counsel were charged

with notice that, under the amended complaint, the

plaintiff intended to prove a title acquired by him since

the commencement of the action. (Plaintiff's brief,

PP- 7, 8, 13, 14, 15.)

We will answer these points, now, seriatim.

I. The transcript fails to show what records and

files were actually used as the basis of the motion. If

the motion had been denied, instead of granted, and

plaintiff in error had entered an objection to the de-

nial and taken an exception thereto, and had desired,

on appeal, to take advantage of the alleged error, he

must have had identified in the transcript, by way of

bill of exceptions, the exact records and files actually

used in the motion. His position is no different, now.
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motion were of such significance, then it was necessary

for him to show to the Court of Appeals what they

were. In order to make out the alleged error of the

lower court, he should have had them identified in the

transcript, so that there would be no question as to

what was actually used. As the transcript stands, the

whole matter is left to a mere guess; and, on the face

of the record, it would appear that the contention of

plaintiff in error, to the eflect that, at the time that

motion was made, defendants' counsel knew of the con-

tents of the Alexander deposition, is entirely incorrect.

The stipulation to take the testimony of Alexander is

dated July 22, 1907 (Tr., p. 32) ; but there is nothing

whatever in that stipulation to show what Alexander's

testimony was to be. (Tr., pp. 31-32.)

The amended complaint was filed August 14, 1907.

(Tr., p. 37.) When the motion was made for leave to

file it, the record fails to show. (Tr., p. 33.)

The deposition of Alexander was filed September

6, 1907,—three weeks after the filing of the amended

complaint,—and was not published until June 20, 1908.

(Tr., p. 32.) So that, taking the record itself as the

authority on the question (and neither plaintifl nor

defendants have any right to go elsewhere) , the defend-

ants' counsel, at the time of the filing of the amended

complaint, had no knowledge of what Alexander's

deposition contained, or that the plaintiff would at-

tempt to rely upon any title acquired subsequent to the

commencement of the action.



2. The contention of counsel for plaintiff in error,

to the effect that the language of the motion to file an

an amended complaint states that it is based upon
" facts occurring subsequent to the filing of the original

complaint", gave defendants' counsel notice that

plaintiff would rely upon the title acquired subsequent

to the commencement of the action, is equally without

foundation. The language itself is not susceptible of

the construction which plaintiff's counsel attempt to put

upon it. The language is clear; there is no room for

construction. It does not say that the proposed amend-

ment will be based upon facts occurring subsequent to

the filing of the original complaint, but that the

motion will be so based. This was the situation: The

plaintiff was asking permission to file an amended com-

plaint; he had to show facts which would give him a

right to file an amended complaint. What those facts

were, the transcript fails to show. But there might

have been many facts occurring subsequent to the filing

of the complaint,—such, for instance, as discovery of

error in description, or of a new foundation for plain-

tiff's original claim, or of new evidence not introduce-

able under the particular allegations of the complaint,

etc., etc.,—the showing of which to the Court would

persuade, or tend to persuade, the Court that the plain-

tiff had a right to amend. Some such showing is al-

ways necessary, in order that a plaintiff may amend his

complaint, after the time for amendment as of course

has expired. So there is nothing at all in the language

of the motion to give the faintest hint that the amended



complaint was to be in fact a supplemental complaint.

In order to lend any weight to the contention of

plaintiff's counsel, the language of the motion should

have specifically stated that the purpose of the amend-

ment was to set up facts occurring subsequent to the

filing of the original complaint. And if such language

had been used, the Court would undoubtedly have de-

nied the motion to file an amended complaint, and

granted instead permission to file a supplemental com-

plaint,—assuming that a proper foundation for that

was laid.

That both the above points, which plaintiff's counsel

attempt to make, are vain is further shown conclusively

by the examination of the contents of the Alexander

deposition and of the language of the amended com-

plaint itself.

There is nothing in Alexander's deposition to indi-

cate that plaintiff intended to depend, on the trial, upon

a title acquired from Alexander subsequent to the com-

mencement of the action. (See Tr., pp. 137-138.)

Much, if not all, of it might be used as tending to indi-

cate the original invalidity or the later lapsing of the

claims upon which the defendants depended, or the

validity of the claims upon which the plaintiff de-

pended. There is not a word in it to give the

slightest hint that the plaintiff intended to deraign title

from Alexander. The witness carefully refrains from

mentioning any such conveyance, though, if its date, as

given in the transcript (p. 145)—July 19, 1907—is cor-

rect, the deed must have been in existence when the
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deposition was given, as the stipulation to take the depo-

sition is dated July 22, 1907. (Tr., p. 32.)

And the amended complaint is as blind on the subject

as the deposition. It says: "that the said plaintiff is the

" owner in fee of an undivided one-fourth (I/4) inter-

" est in the premises hereinafter described, and entitled

" to the immediate possession thereof, under and by

" virtue of valid and subsisting mining locations

" made by his predecessors in interest, under the Min-

" eral Land Laws of the United States, on and subse-

" quent to August i, 1900, who thereafter conveyed to

"said plaintiff, by certain mesne conveyances, an undi-

" vided one-fourth interest of, in and to said premises."

(Tr., p. 35-)

There is nothing in this language inconsistent with

the theory that the plaintiff intended to depend upon

the titles set forth in his original complaint.

In the original complaint, he claims an undivided

one-fourth. (Tr., p. 2.)

In the original complaint, he relies on two locations,

viz.: that of the "Big ,Clid Fraction Claim" made by

one F. F. Bowers, August i, 1900, and that of the "Daisy

Placer Mining Claim" made by the same party, on

January 12, 1901. (Tr., p. 4.) The language of the

amended complaint, "under and by virtue of valid and

" subsisting mining locations, made by his predecessors

" in interest, under the Mineral Land Laws of the

" United States, on and subsequent to August i, 1900"

(Tr., p. 35, paragraph III) , describes exactly said "Big

Clid Fraction Claim" and said "Daisy Placer Mining



Claim." The former location was made oji August i,

1900, the latter, subsequent thereto.

In short, if the plaintiff, at the time of filing his

amended complaint and also his second amended com-

plaint (for there is no difference between the two, so

far as the above points are concerned) , really had in his

mind the intention of proving, under his amended

pleadings, the title acquired from Alexander, it is clear

that he craftily framed the language of his amendments

so as to conceal that purpose. And the same crafty con-

cealment was clearly in his mind at the time he took

the Alexander deposition.

The record also is defective as to the exclusion of the

evidence which plaintiff in error claims should have

been admitted.

The Alexander deed itself is not in the record, but is

merely referred to. (Tr., p. 145.)

It might have been proper to exclude it on other

grounds than those assigned by the Court. That such

other grounds were urged is indicated by the remarks of

the Court. The Court says: "The deed, // good," etc.

;

and, again: "I think on that ground alone we should

" exclude the deed. It seems inadmissible on that gen-

" eral principle, not to refer to any of the argument
" made by counsel. Those of the defendants all tend in

^' the same direction." (Tr., pp. 14^, 14^-)

It is evident from this that other grounds were urged,

which do not appear in the record. And the certificate

of the Clerk of the United States District Court to the
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transcript of the record does not state that the record

contains all the proceedings, but only "that the forego-

ing typewritten pages", etc., "are a true and exact

transcript" of certain specific documents thereafter

named. (Tr., pp. 228-230.)

The specific reason which the Court stated for ex-

cluding the deed was undoubtedly correct; but it might

have been incorrect, and still the other grounds urged

by the counsel for defendants might have been good,

and as all presumptions favor the validity of the judg-

ment of the lower court, the Court of Appeals must

presume that there were good reasons—the record itself

showing upon its face that it is incomplete.

And, here, we call attention to the fact that the Alex-

ander deed does not, by name, cover either claim on

which the plaintiff's original complaint is founded.

Counsel for plaintiff in error state, on page 2 of their

brief, that "January i, 1901, one Alexander located the

same claim under the name of 'Daisy Fraction.'
"

This is an error. The Alexander claim was called

the "East Limit Bench Claim" (Tr., p. 145) ; and the

description in his location notice (Tr., pp. 144, 145),

differs from that in plaintiff's original complaint (Tr.,

p. 3), from that in the amended complaint (Tr., p. 35,

par. 4) , and also from that in the second amended com-

plaint (Tr., p. 73). What the description was in the

deed, the record does not show.

A similar defect occurs in the record as to the motion

to strike out the evidence as to the location or acts of

location made by Mr. Alexander.
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It is impossible to determine from the transcript what

evidence was stricken out. We ask the Court to look

carefully at that portion of the record which appears

at pages 146 and 147 of the transcript. The motion is

as follows:

"Mr. Orton : We move the Court to strike from the

^'record all the evidence as to the location or acts of lo-

" cation made by Mr. Alexander", etc. (Tr., p. 146).

And the motion was granted in the following lan-

guage: "I, therefore, grant the motion and that evi-

dence is stricken". (Tr., p. 147.)

What evidence was stricken out? It was incumbent

upon plaintiff in error to have his record in such shape

that it would answer that question. But it does not an-

swer the question at all ; and defendants' counsel and the

Court are left to a hopeless search through the whole

transcript, and a series of guesses as to what portions

of the evidence, either oral or documentary, were

stricken out.

Was Alexander's deposition stricken out?

Was all of it stricken out, or only part of it stricken

out?

Was any portion of Charles F. Curry's testimony

stricken out? If so, what portion?

Was any portion of Frank A. Talcot's deposition

stricken out? If so, what portion? And so on.

Much of the testimony of the other witnesses would

come under the language of the motion, "evidence as

" to the location or acts of location made by Mr. Alex-
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"ander". (Tr., p. 146.) What, if any, portions of the

testimony of those witnesses were stricken out?

To each one of those questions, the transcript gives

no answer.

And this is possibly one reason why counsel for plain-

tiff in error have failed to conform to the provisions of

Rule 24, Subdivisions 2 and 4 of this Court, with ref-

erence to the specifications of error. (See brief for

Nome Exploration Co., p. 8.)

Any attempt to definitely specify the errors relied

upon would bring counsel immediately up against this

fatal defect in the transcript.

REPLY TO CERTAIN POINTS IN THE ARGU-
MENT OF COUNSEL FOR PLAINTIFF IN
ERROR.
Counsel for plaintiff in error say (Brief, p. 7) : "An

" amended complaint was filed August 14, 1907, after

" the Alexander deposition had been taken and re-

" turned, and presumably 'the facts occuring subsequent

" to the filing of the original complaint' refer to the

" testimony of Alexander as to his location and what he

" found on the ground, January i, 1901."

The complaint was filed September 24, 1906 (Tr.,

p. 7). Why should the testimony of Alexander as to

his location and what he found on the ground January

I, 1901, be presumed to be a fact occurring subsequent

to the filing of a complaint which was filed September

24, 1906? The statement above quoted from the brief

of plaintiff in error is, in effect, the following absurd-

ity:
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*'Facts occurring January i, 1901, presumably oc-

curred subsequent to September 24, 1906."

Again; the counsel for plaintiff in error say (Brief,

p. 8) : "Plaintiff, in his motion for leave to amend, had

**given as a reason therefor 'facts occurring subsequent

" to the filing of the original complaint.' "

As a reason for what? Evidently, as we have shown

above, as a reason why he should be permitted to file

an amended complaint. That does not mean that he

intended by the amendment to set up a new cause of

action arising after the commencement of the suit.

Counsel for plaintiff in error then go on (Ibid.) :

*'What were these facts? Evidently both the Court and

^' the counsel knew what these facts were. The deposi-

*' tion of Alexander had in the meantime been taken

" and the facts of Alexander's location were known."

This is all pure, unfounded assumption. There is no

way of telling what facts the Court and the counsel

knew, except from the transcript.

As shown above, the transcript fails to indicate what

the actual evidence used before the Court on the motion

to amend was. The record does not show when the

Court or counsel knew the contents of the Alexander

deposition. So far as it shows anything, the Alexander

deposition was not filed until September 7, 1907 (Tr.,

p. 32), twenty-three days after the amended complaint

was filed, August 14, 1907 (Tr., p. 37) ; and was not

opened so that its contents could be known until June

20, 1908 (Tr., p. 32), more than ten months after the

amended complaint was filed. And, moreover, there is
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absolutely nothing in the deposition itself to indicate

that plaintiff intended to rely upon a deed from Alex-

ander to the plaintiff obtained after the suit was

brought (Tr., pp. 137 to 142). On this point the depo-

sition is as craftily silent as the amended complaint.

Again (Brief, p. 9), counsel for plaintiff in error

says: "It must be conceded that the date of the deed

" under which plaintiff was tracing title through the

" Alexander location was *on and subsequent to August

" I, 1900', and also it is plain that the Alexander loca-

" tion itself was 'on and subsequent to August i, 1900.'
'*

But it must also be conceded that the "Big Clid Frac-

tion Claim" and the "Daisy Placer Mining Claim", the

former located August i, 1900, and the latter January

12, 1 901, were also described by the language of the

amended complaint "On and subsequent to August i,

1900."

And here we must call attention to an error in the

brief on behalf of plaintiff in error, consisting of the

dropping of only one letter, but of the greatest signifi-

cance. Counsel for plaintiff in error say (beginning

at the bottom of page 7) : "In the amended complaint

" plaintiff states the source of his title as being a location

"made by his 'predecessors in interest under the min-

" ' eral land laws of the United States, on and subse-

" ' quent to August i, 1900' ". The amended complaint

uses, not the singular "location", but the plural ''loca-

tions" (Tr., p. 35, par. III).

Again, counsel for plaintiff" in error say (beginning

at the bottom of page 9) : "It is important to note that
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" there is a very material and significant change be-

*^ tween the allegations of the original and the amend-
*' ed complaints in respect to the point under discussion.

*' The original complaint states that the plaintifif has

*' been at all times since the day of
,

*' 1905, the owner. Presumably a definite day was con-

" templated, though omitted from the complaint, to wit,

*' the date of the mesne conveyance by the original

" Bowers location owner. The amended complaint

" dates plaintiff's ownership as 'on and subsequent to

"August I, 1900'. Surely plaintiff must have had a

" purpose in changing the form and matter of his prin-

" cipal allegation."

Undoubtedly plaintiff had a purpose in making that

change, and if, at the time he made it, he had in mind

attempting to prove on the trial a conveyance obtained

by him from Alexander after the commencement of the

trial, his purpose in changing the form and matter of

his principal allegation was to mislead the defendants,

for, as shown above, the allegation of the amended

complaint fits the source of title set forth in the original

complaint and gives not the slightest hint of a title ac-

quired since the commencement of the action.

Counsel for plaintiff in error (brief, pp. 12 and 13)

argue that the fact that the plaintiff made a motion for

permission to file his amended complaint necessarily

indicated to the defendants that it was really a supple-

mental complaint and not an amended complaint, and,

supporting this argument, cites sections 98 of Carter's

Code of Alaska, page 164, and 90, page 162.
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The contention of counsel for plaintiff in error on

this point comes to this: Plaintiff asked for permission

to file his amended complaint. He did not require

permission to file an amended complaint, but he did

require permission to file a supplemental complaint,

therefore defendants' counsel should have known that

it was a supplemental and not an amended complaint

that he was asking permission to file.

But this argument is refuted by the provisions of the

sections of the code to which plaintiff's counsel refers.

Under section 90, supra, an amendment as of course

may be filed only "at any time before the period for

" answering it (the original complaint) shall expire."

The original complaint in this action was filed Sep-

tember 24, 1906. (Tr., p 7.) Defendants Adams

and Ashley were served at Nome September 28, 1906

(Tr., p. 9) ; their time to answer expired October

28, 1906; defendant Olsen was served at Nome March

30, 1907 (Tr., p. 12) ; his time to answer expired

April 29, 1907.

The answer of all the defendants except Olsen was

actually filed January 24, 1907 (Tr., p. 20), and

Olsen's answer v/as filed April 4, 1907. (Tr., p. 24.)

The amended complaint was filed August 14, 1907,

fully four months after the latest answer was in.

It was therefore as necessary for the plaintiff to ob-

tain permission to file his amended complaint as it

would have been to file a supplementary complaint.

The above arguments put forward by counsel for

plaintiff in error are repeated in various forms run-
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ning throughout their brief. But the repetition does

not make them any more valid, and wherever they oc-

cur and in whatever form, the answers we have given

to them above conclusively refute them.

SUMMARY AND CONCLUSION.

This case was before this Court on a previous occa-

sion. (See Bush vs. Pioneer Mining Co., 154 Fed.

480.)

As appears from the record in that case and the re-

port of the decision of this Court, the plaintiff, when

he began this suit, attempted to enjoin the defendants

from working the disputed ground pending the liti-

gation. An elaborate hearing was had on the motion

for injunction and very voluminous affidavits filed on

both sides. The showing made was such that the lower

Court refused to issue the injunction, and the defend-

ants went ahead and extracted the gold, a share of

which plaintiff now seeks to recover from them.

This Court refused to interfere with or modify the

order of the lower Court declining to enjoin the de-

fendants.

The case is now here on the merits, and the record

on the present appeal shows that the jury found that

the trial judge when he refused to interfere with the

defendants' working of the claim was justified in that

refusal. And the record now amply sustains both the

decision of the judge on the motion for an injunction

and the verdict of the jury.

Defendants' claim is based upon a clear priority,
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which is the best charter of rights a miner can have.

Whenever a mining claim proves rich, the entire

surrounding country tries to float down over it. And
the floating is done in installments, so that if the as-

sault upon the original locator's title based upon the

conveyance of an undivided one-fourth of a spurious

claim fails, next comes the holder of a conveyance of

another undivided one-fourth in the same spurious

claim and tries it again, and so on ad infinitum.

This is that kind of a case. The record shows it;

the Court so decided on the motion for an injunction,

and this Court sustained the decision, and now the

jury has put the final seal of approval upon defend-

ants' title.

Plaintiff's amended pleading is fully in keeping

with the character of his claim; it was indirect, crafty

and dishonest, and the judge of the lower Court was

correct when he said: "It will not sufHce to veil the

" nature of the pleading by means of misleading or un-

" certain language." That is a very mild comment

upon it.

It is plain now that the purpose of the plaintiff's in-

definite language in his amended complaint was to

mislead the defendants, in short, to use a slang phrase,

"he was keeping something up his sleeve" to surprise

defendants with. To change the figure he dug a pit

for defendants and he has fallen into it himself.

To sum up

:

I. The reason stated by the lower Court for exclud-

ing the Alexander deed and testimony was correct.
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2. If the reason stated by the lower Court was not

correct, other valid reasons are presumed to sustain

the judgment, the record being incomplete and failing

to show any error in that respect.

3. It is impossible to determine from the record just

what evidence was stricken out by the Court, and il

is presumed that none was improperly stricken out.

The plaintiff has failed to show any error whatever,

and the verdict and the judgment of the lower Court

should be sustained.

Respectfully submitted,

JOSEPH HUTCHINSON,
Attorney for Bear Mining & Trading Company, a

corporation, O. W. Carlson, R. D. Adams, and

A. N. Ashley, Defendants in Error.
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May it please the Court, we appear for two of the

defendants, the Pioneer Mining Company and the

Nome Exploration Company, Mr. Hutchinson repre-

senting the remaining defendants. The Pioneer Mi-

ning Company answered, denying all of the allegations

of the complaint and disclaiming any interest in the

property except as the mortgagee of the Nome Ex-

ploration Company, who claimed the title to the

ground. The record shows uncontradicted proof of

this as a fact. A non-suit was granted at the trial in

favor of the Pioneer Mining Company.



So far as the other defendant, the Nome Explora-

tion Company, is concerned, I will argue the matter

as I understand it.

The plaintiff filed a complaint alleging title to a

one-fourth interest in a location made in 1900, called

the Big Clid, and in a relocation on January 12th,

1901, thereof, known as the Daisy Fraction. In his

original complaint, he describes the Big Clid and the

Daisy Fraction by metes and bounds. He claims we

ejected him from that ground in June of 1906, and he

filed his complaint in ejectment in July of 1906. The

plaintiff in his complaint therefore ties to July, 1906.

The Nome Exploration Company answered, setting

up title to the ground in dispute under the name of

the Bear Cub, by reason of a location made in 1899

by one Axel Olson. Therefore, if Axel Olson had a

valid location in 1899, ^^^ the Big Clid location was

made in 1900, the latter was too late in point of time.

If the Bear Cub was not a valid location in 1899, the

Big Clid would be the prior location, if it were valid

in other respects. The relocation thereof under the

name of the Daisy Fraction on the 12th of January,

1 901, would not add any strength to it, for if not a

valid location when made originally, one made by

Elmer Reed on January 5, 1900, would be the prior

location.

The point in dispute here is based primarily upon a

question of pleading. What is an ejectment complaint

and what does it tie to? I take it that the plaintiff



must recover upon the strength of his own title and

not upon the weakness of title of defendant. It seems

to me that counsel for the plaintiff is endeavoring to

apply the same rules to a plaintiff as would be applica-

ble to a defendant. In other words, if we as defend-

ants were in possession of this ground, we would be

entitled to stay there unless the plaintiff could show

a superior title to our possession. Our possession

would be good in the absence of any showing of a su-

perior right in the plaintiff to the possession. It would

not aid him to show a right in some one else superior

to ours. Plaintiff must connect himself with that su-

perior right. The showing made by the plaintiff in

this case as against our possession was submitted to the

Court below and held insufficient. Our opponent's con-

tention, however, is that because the Court excluded

another title acquired by plaintiff subsequent to the

filing of his complaint, therefore the Court below was

in error, and the case should go back for a new trial.

Counsel draws a distinction in words between what

is an amended complaint and a supplemental com-

plaint for the purpose of showing that we were wrong

below in objecting to the introduction of this deed con-

veying another title, acquired by the plaintiff below

subsequent to the filing of his complaint claiming an

ejectment under his first title. It is well understood,

of course, that the wrongful designation of a pleading

does not control its character, nor should it. Our un-

derstanding of the proposition of law involved is that



the facts as set up in the pleading are what control,

and we are not here making a mere play upon words

with respect to the facts; nor are we contending that

if a party by some accident or negligence designates a

complaint wrongly that therefore we should take ad-

vantage of such an error. But the rule of law is this:

If the plaintiff comes into possession of a title other

than the one that he started out with when he instituted

the litigation, then he must plead the facts showing

such to be the case. He can not so draw his complaint

as to veil his intentions at the time of the trial and

thereby induce his opponent to think that he is

there to meet the case that the plaintiff originally

brought against him, while in reality plaintiff has

something up his sleeve which he designs to spring at

the time of trial and of which the defendant has no

warning. Such a plan the record discloses and that

we are here to meet.

Plaintiff, after commencing his action in July, 1906,

and after we had answered and set up our possession,

some time later, in August, 1907, made an application

to the Court in the nature of a motion which he desig-

nated a motion for leave to file an amended complaint.

His entire motion reads as follows:

"Comes now the plaintiff in the above-entitled

action and moves the Court for leave to file an

amended complaint in said action. This motion is

based upon the records and files in the above-enti-



tied action, and facts occurring subsequent to the

filing of the original complaint therein."

There is no affidavit of facts. Neither counsel upon

the one side, nor the Court upon the other, could draw

anything dehors the record from that motion unless

assisted by an affidavit. Nothing could be considered

on a broad motion of that kind unless the files were in-

troduced upon the hearing of the motion read and

marked so as to attract attention. The transcript here

does not disclose any such condition.

The only paper accompanying the motion was what

was designated by the counsel as an amended com-

plaint. His entire amendment, in substance, was that

while he was still suing for a one-fourth interest in

the premises, he erased from his complaint the desig-

nation of the ground under the locations, the Big Clid

and the Daisy Fraction, and simply described it by

metes and bounds as he had theretofore done, and stat-

ing that he is claiming under mining locations made by

his predecessor in interest on and subsequent to August

I, 1900, which was the date on which he made his Big

Clid location.

Your Honors will remember that plaintiff's Daisy

location was made on January 12, 1901—so that this

description of a one-fourth interest in those locations

made by his predecessors on and subsequent to August

I, 1900, gave no information to the Court nor to the

opposing counsel that he intended to rely upon another

title, which title had been acquired by the plaintiff



subsequent to the commencement of the action. Now,

these are not facts which applied to the complaint

would call for a different designation from that given

it by plaintiff. He called it an amended complaint;

he did amend it by striking out some language, to wit,

the names of the Big Clid and the Daisy, and by in-

serting other words which were just as descriptive of

the Big Clid and the Daisy as anything in his original

complaint—nothing more.

Therefore we say that the facts relative to the acqui-

sition of an after acquired title, if relied upon by plain-

tiff, should have been set out in a supplemental com-

plaint according to all rules of procedure and plain-

tiff did not so set them out in his amended complaint.

That's what the Alaska statute in terms demands.

Neither counsel nor Court could draw any informa-

tion in the absence of an affidavit of facts or the in-

troduction of some paper which would indicate any

after acquired title, that such title was relied upon.

Therefore, applying the rule to which defendants are

entitled, their possession being shown, the Court very

properly said:

''You have not set out any facts in this court with

reference to this other title acquired by you subse-

quent to the filing of your complaint, and defend-

ants have shown a right to the possession superior

to your title originally pleaded and unchanged by

your amended pleading."



Furthermore, I wish to call the Court's attention to

the fact that, in taking the deposition of Alexander, no

attempt was made to introduce the Alexander deed,

but plaintiff waited until the trial—all going to show a

studied purpose upon the part of the attorneys for the

plaintiff to surprise the defendants at the trial and put

them at a disadvantage, so far as the facts which they

were supposed to meet, were concerned. We submit

that, under well settled rules of pleading, this can not

be done. We assert the ruling of the Court is correct

and the judgment should be affirmed.
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BRIEF ON BEHALF OF APPELLANT.

STATEMENT OF CASE.

This is an appeal from an order of the United

States Circuit Court, Ninth Circuit, Northern Dis-

trict of California, denying an application for a writ

of habeas corpus on behalf of the above named appel-

lant and dismissing the petition praying for the same.

The petition for a writ of habeas carpus (Tr. of

Rec, pp. I, 2, 3, 4, 5, 6 and 7) alleges as follows: That

the said Hoo Choy is a bona fide domiciled resident,



denizen and inhabitant of the United States and has

no home elsewhere; that she came to the United States

from China with Wong Dune who petitioned for the

writ of habeas corpus on her behalf, as his lawful

wife, on August ist, 1908; that she has since resided

within the United States with the said Wong Dune,

cohabiting with him as his wife until the 22nd day of

June, 1909, when she was taken into the custody here-

inafter mentioned; that she entered the United States

lawfully as the wife of a citizen thereof and that she

still retains her status as such; that she is unlawfully

confined and restrained of her liberty by the Commis-

sioner of Immigration and that the illegality of her

imprisonment consists in this, to-wit: that she is held

in custody under a warrant of deportation issued by

the Secretary of Commerce and Labor under the pro-

visions of the Immigration Act of February 20th, 1907,

when she, as a bona fide domiciled resident and wife

of a citizen of the United States, domiciled with him,

is not subject to the said Act or any of its provisions,

or to the jurisdiction of the Secretary of Commerce and

Labor or to the Commissioner of Immigration; that

the said Hoo Choy is not an alien immigrant and is

not an alien unlawfully within the United States, and

for that reason the above mentioned Immigration

officials have no jurisdiction over her person and she

is not subject to the general immigration laws; that the

said warrant of deportation heretofore mentioned
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issued by the Secretary of Commerce and Labor and by

the authority of which the said Hoo Choy is now un-

lawfully restrained of her liberty and is about to be

deported to the Empire of China, was issued after and

was based upon a hearing which was given the said

Hoo Choy before the Commissioner of Immigration

at the Port of San Francisco; that prior to and at the

last mentioned hearing the rules of the Department

of Commerce and Labor were violated in many in-

stances by the Immigration officials (Tr. of Rec, pp.

3, 4, 5) so that the said Hoo Choy did not have a fair

hearing in good faith such as is guaranteed her by law;

that the custody of the said Hoo Choy was obtained by

the Department of Commerce and Labor in violation of

the Constitution of the United States ; that she was com-

pelled to testify before the Immigration officers with-

out first having been advised of her right to have coun-

sel and that involuntary and alleged confessions made

by her and by other persons under duress were used

against her in violation of law and the rules of the

Department of Commerce and Labor; that the said

Hoo Choy has exhausted all her remedies before the

Department of Commerce and Labor and the said war-

rant of deportation heretofore mentioned is the final

judgment of the Secretary of the Department of Com-

merce and Labor, from which there is no appeal pro-

vided by law; that unless the writ of habeas corpus

issue the said Hoo Choy will be forthwith deported to

the Empire of China.



SPECIFICATION OF ERRORS RELIED
UPON.

There are four assignments of error, all to the effect

that the Circuit Court erred in denying a writ of habeas

corpus and dismissing the petition.

The petition was denied and the writ refused in the

Circuit Court at the time they were presented. No

return was made to the petition. The allegations in

the petition, therefore, must be accepted as true by this

court and questions of law only remain to be decided.

The following questions of law are raised by the

assignment of errors:

I St. Is the wife of a native born citizen of the

United States, who is, herself, regularly domiciled with

her husband within the United States and who, as is

alleged in the petition, is a regularly domiciled resident,

denizen and inhabitant of the United States, subject to

the provisions of the general immigration laws or to

the jurisdiction of the Department of Commerce and

Labor?

2nd. Was a fair hearing, in good faith, given this

appellant by the Department of Commerce and Labor

when many of the rules of that Department, adopted

for the regulation of such cases, were violated in letter

and spirit; when alleged admissions and testimony



given involuntarily by her and other persons, when

they were under fear and intimidation, were used

against her; when irrelevant, immaterial and incom-

petent testimony was taken and considered against her

and when the custody of her person was secured in the

first instance by violation of her Constitutional rights

and by the violation of the law? (Tr. of Rec, pp. 3,

4, 5, Subd, c, c-i, c-2, c-3 and c-4.)

3rd. Is it lawful for the United States, through its

executive department or through its courts, to take

advantage of unlawful invasions, seizures and searches,

and thus constructively become accessories after the

fact to acts committed by private parties against the

laws and Constitutions of the State and the United

States? (Tr. of Rec, p. 3, Subd. c-i.)

BRIEF OF THE ARGUMENT.

JURISDICTION.

Before proceeding with the argument of the law

involved in this case, we deem it proper to touch upon

the subject of the jurisdiction of this court in cases like

the one at bar. Discussion of this subject becomes

necessary in view of the fact that the question of juris-

diction is made a vital point by the Circuit Court

through the misapplication of the cases of U. S. vs. Ju

Toy infra, and Chin Yow vs. U. S. infra, (Tr. of

Rec, p. 7, Chambers order denying writ.)



That the decision of the proper immigration author-

ities is final in cases where an alien immigrant is seek-

ing to enter the United States cannot be questioned in

the courts, even although the person applying for relief

may claim to be a citizen, has been settled by the cases:

U. S. vs. JuToy, 198 U. S. 253;

Chin Yow vs. U. S., 208 U. S. 8.

But these cases, as far as they strip the courts of

jurisdiction, refer only to persons seeking to enter the

country and they cannot by any construction be held

to refer to the slightest degree to citizens or alien resi-

dents of the United States who are on the soil of the

country and whom the Immigration authorities are

seeking to deport. No construction of any law can

be tortured into robbing the courts of jurisdiction over

the wives of its citizens residing and regularly domi-

ciled within its own boundaries. If such a thing could

be done then the wife of any citizen or of any regularly

domiciled resident of this country could actually be

seized by the executive branch of the government and

deported to any corner of the globe without so much as

being permitted to ask for relief from the courts of the

land. But the laws of the United States are not so prim-

itive or lax that the regularly domiciled wives of its

citizens may be hurried out of the country by an admin-

istrative officer, even though he be in the Cabinet of the

President, without a day in court where the attendance
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of witnesses may be compelled and whose proceedings

and judgment are open to all. That the Secretary of

Commerce and Labor, who under the Act of 1907

takes the original jurisdiction formerly held by the

Board of Special Inquiry, and from whose decision

there is no appeal, is not a court and cannot compel

the attendance of witnesses is settled by

Pearsons vs. Williams, 202 U. S., pp. 281-284.

The immigration laws of the United States apply

only to alien immigrants and not to alien residents.

Immigration Act. of Feb. 20, 1907, U. S. Comp.
Stats. 1 901, Supp. 1907, p. 389 et seq.

There are classes of persons to whom the immigra-

tion laws do not apply as they apply only to aliens.

U. S. vs. Sandry, 48 Fed. 550;

In re Panzara, 51 Fed. 275;

In re Martoreli, 63 Fed. 437;
In re Maiola, 67 Fed. 114;

In re Ota, 96 Fed. 487;

United States vs. Burke, 99 Fed. 895

;

In re Di Simoni, 108 Fed. 942;

Moffittvs. U. S., 128 Fed. 375;

In re Buchsbaum, 141 Fed. 221;

U. S. vs. Aultman & Co., 143 Fed. 922;

Luhrs vs. Eimer, 80 N. Y. 171

;

Brannigan vs. Union Co., 93 Fed. 164;

Gele vs. Lemberger, 163 111. 338;
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Milliken vs. Barrow, 55 Fed. 148;

U. S. vs. Nakashima, 87 C. C. A. 646.

A domicile is defined as "a habitation fixed some

place v^ith the intention of remaining always".

Vattel's Law of Nations, 163;

In re Thompson, i Wend. (N. Y.) 43-45;

Hascall vs. Hafiford, 107 Tenn. 355; 65 S. W.
423 ; 89 Am. State Rep. 952.

The domicile of the husband is that of the wife.

This principle has been well settled and has been held

to be the law from the "time when the memory of man

runneth not to the contrary", in all civilized countries

whether the law be founded on the Common Law or

the Civil Law. Scores of cases might be cited in its

support and not one to the contrary. We cite only one:

Hascall vs. Hafford, supra.

A domicile may be acquired either by choice or by

the operation of law.

Johnson vs. 21 Bales, 2 Paine 601.

The domicile of a wife is consequential.

Story's Conf. of L., Sec. 48.

Thus the domicile of this appellant was at the place

where her husband had established it and she could

not have changed it during her cohabitation with him,



even had she desired to do so. This principle is ele-

mental and requires no further argument.

This appellant, by reason of her marriage relation

with Wong Dune, a citizen of the United States, and

by reason of her cohabitation with him up to the very

time when she was taken into the custody from which

she now seeks to be released, and by reason of the domi-

cile acquired and maintained thereby, is one of that

class of alien residents who are not subject to the Im-

migration Act of 1907.

It may be true that this appellant, Hoo Choy, is not

a citizen of the United States. But neither is she an

alien immigrant. Her status is that of the wife of a

citizen, a regularly domiciled resident, denizen and

inhabitant of the United States; different from the

status of either a citizen or an alien immigrant. And

while she may not be entitled to the same privileges

and rights which are vested in her husband, at the same

time she is not subject to the laws which are made for

alien immigrants.

Let us suppose that the Immigration officials are

permitted to apply to this woman the same laws which

they are empowered to enforce upon alien immigrants.

What would be the result? If she be deported she is

without a home. She is without a husband, and if she

has children they would be torn from her breast and

she would be literally dragged aboard a ship, aban-
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doned in a foreign country, where she would be left to

shift for herself in whatever manner she may. Aside

from the misery and tragedy of the woman's condi-

tion, what would be the result to the husband, a citizen

of the United States, or to the sons and daughters of

such a deported woman? The husband would be

forced into banishment in order to avail himself of the

company of his wife, or to give to his children the

comfort and care of their mother. In the case at bar,

Wong Dune, the husband of this appellant, cannot

marry again if his wife be taken from him and de-

ported to China. He cannot secure a divorce, as he

has no cause. Therefore he must himself quit the

country in which he was born or end his life as a celi-

bate. The divorce given him by the Secretary is a

divorce a mensa et thoro and not a vinculo matrimonae.

ABSENCE OF FAIRNESS AND GOOD FAITH.

In one dictum,

U. S. vs. Ju Toy, 198 U. S., pp. 253, 260-61,

afterwards affirmed when the question was directly

before the Supreme Court;

Chin Yow vs. U. S., 208 U. S., p. 8,

it was held to be the law—and in that respect the prin-

ciple applies to all cases alike, whether immigration

cases or deportation cases like the one at bar—that a
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person brought before the administrative officers is

entitled to a fair hearing in good faith, and if such was

not given then the courts would take jurisdiction and

retry the issue by habeas corpus.

The Department of Commerce and Labor has pub-

lished certain rules governing the manner of arrest and

hearing of an alien sought to be deported. Although

these rules aim to give an alien a fair hearing in good

faith they fall very short in so doing, even when care-

fully observed.

Immigration Laws and Regulations of July i,

1907, 5th ed., approved Oct. 5, 1908, (Govern-

ment Printing Office, Washington, 1908), p.

59-

But, however that may be, even these rules were cast

aside and in many instances totally disregarded in the

case of this petitioner. This disregard and violation

of the rules of the Department designed especially for

the purpose of insuring for a person under arrest a fair

hearing has in this case resulted in an outrageous mis-

carriage of justice, and unless there is a retrial upon

habeas corpus we earnestly submit that a citizen of the

United States will be deported to China.

The specific manner in which this appellant was

denied a fair hearing in good faith and the instances in

which the rules of the Department of Commerce and

Labor v/ere violated both at the time of the said ap-
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pellant's arrest and at her hearing, are referred to in

Transcript of Record, pages 3, 4 and 5, Subdivisions

c, c-i, c-2, c-3 and c-4. -

In Subdivision c-i, page 3, Transcript of Record, it

is alleged that this appellant, having been first violently

arrested without due process of law, was taken before

the Immigration officials and compelled to give testi-

mony against herself without first having been advised

of her right to have counsel and before any application

was made for a warrant of arrest supported by affi-

davits, as required by paragraph (b) of Rule 35 of

Rules Relating to Deportation, approved October 5th,

1908, by Oscar Strauss, Secretary of the Department

of Commerce and Labor. As alleged in the petition,

and it must be accepted as the truth, and it is, in fact,

the truth, this rule was absolutely ignored and disre-

garded at the time this appellant was unlawfully seized

and unfairly compelled to make involuntary alleged

admissions which were subsequently used against her

in the hearing on which the order of deportation was

based, and without which admissions the case against

her would have been exceedingly weak if not entirely

groundless. That this appellant was absolutely and

arbitrarily denied the benefit of the rule mentioned

cannot be denied. If this rule is of any value; if the

Departmental rules are of any force or effect, then this

woman cannot be said to have had a fair hearing in

good faith.
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But this was not the only violation of her rights

under the rules of the Department. In Subdivision

c-2, page 4, Transcript of Record, it is alleged, and it is

true, that, after this appellant was arrested and de-

tained, an application for a warrant was made to the

Secretary of Commerce and Labor by telegraph when

the circumstances did not make such an application by

telegraph necessary and when the telegram did not

state that the rules of the Department had been com-

plied with, etc. (Tr. of Rec, p. 4, Subd. c-2.) In

truth the telegram could not have stated that the rules

of the Department had been complied with because

they had not been complied with. Here, then, is a

direct violation of another rule of the Department.

Unless this rule be mere balderdash, designed merely

for a show of printed words, then it must have been

necessary for the protection of this woman's rights, and

its violation of this rule must be construed as fatal to

the fairness or good faith of a subsequent hearing.

We cannot refrain at this time from stating that, in

the opinion of counsel the question whether there is to

be any value, force or effect to be placed upon the

rules of the Department of Commerce and Labor or

whether or not the officials of that Department are to

be bound at all by their own rules is squarely before

this Court. If the rules in this instance can be disre-

garded by the Immigration officials and a person be

denied the protection of such rules then they are of
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no more force or effect than if they existed not at all.

If in this instance the Federal Court places the seal

of its approval upon the acts of the Immigration of-

ficials in ignoring the rules of its own Department be-

cause, forsooth, it may have been for their personal

convenience so to do, then it can safely be said that it

has been put within the discretion of these officials as

to whether they will in the future give the benefit of

their own rules to those persons for whose protection

such rules were made.

It is hardly necessary for counsel to pursue this line

of argument. We have shown in two instances where

substantial rights were denied this appellant and where

two separate rules of the department were ignored.

On page 4, Subdivision d-3. Transcript of Record, the

gross violation of another rule of the Department is

alleged.

In Subdivision c-4 of the petition. Transcript of

Record, pages 5 and 6, is contained the allegations of

the unfairness and absence of good faith which charac-

terized the hearing of this appellant before the Com-

missioner of Immigration at the Port of San Francisco.

These allegations speak for themselves and hardly need

comment. At this hearing, statements and alleged ad-

missions, which were alleged to have been made by

this appellant and two other Chinese women while

they were under fear and intimidation, were used
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against this appellant. This phase of the case has been

heretofore mentioned in this brief. We desire to say,

however, that the worthlessness of such statements or

admissions, wrested involuntarily through fear from a

person under arrest and in a harsh and cruel manner,

is too well settled to require argument before this

Court. In a court of law such admissions would not

be considered for a moment and we submit that for

the same reasons their use before the Commissioner of

Immigration resulted in depriving this appellant of

the fair hearing to which she was entitled.

It is not permissible in this argument to go into de-

tails as to what these involuntary alleged admissions

and statements were or to describe the effect that their

use had upon the judgment of the Secretary of Com-

merce and Labor. There is nothing in the record in

this regard on which to comment. But the plain bare

statements are here that such admissions, such unfair

methods and such violations of rules and rights were

used against this appellant and it must be assumed that

they had their effect to an important degree upon the

Secretary in the rendition of his judgment of deporta-

tion.

As to whether it shall be lawful for the United

States, through its executive or judicial departments,

to take advantage of unlawful invasions, arrests, seiz-

ures, etc., is raised by Subdivision c-i, page 3, Tran-
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Names and Addresses of Attorneys of Record.

BATES, PEER & PETERSON, Equitable Building,

Tacoma, Washington, GEORGE W. CALD-
WELL, Couch Building, Portland, Oregon,

Attornejrs for Plaintiff and Defendant in

Error.

WILBUR & SPENCER, Board of Trade Building,

Portland, Oregon,

Attorneys for Defendant and Plaintiff in

Error.

Citation on Writ of Error [Original].

United States of America,

District of Oregon,—ss.

To Leander Lassilla, by Josepliine Sommerville, his

Guardian ad Litem, Greeting:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia, within thirty days from the date hereof,

pursuant to a writ of error file in the Clerk's office

of the Circuit Court of the United States for the Dis-

trict of Oregon, wherein Beaver Hill Coal Company

is plaintiff in error, and you are defendant in error,

to show cause, if any there be, why the judgment in

the said writ of error mentioned should not be cor-

rected and speedy justice should not be done to the

parties in that behalf.
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Given under my hand in said district this 15th

day of July, 1909.

CHAS. E. WOLVERTON,
Judge.

Due service of the written citation by copy ad-

mitted July 15th, 1909.

GEO. W. CALDWELL,
One Attorneys for Plaintiff.

[Endorsed] : No. 3371. In the Circuit Court of the

United States for the District of Oregon. Leander

Lassilla, Plaintiff, vs. Beaver Hill Coal Company,

Defendant. Citation. Filed July 15, 1909. G. H.

Marsh, Clerk. By , Deputy. R. W. Wil-

bur & Spencer, Attorneys for Defendant.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

No. .

BEAVER HILL COAL COMPANY,
Plaintiff in Error.

vs.

LEANDER LASSILLA,
Defendant in Error.

Writ of Error [Original].

The United States of America,—ss.

The President of the United States of America, to

the Judges of the Circuit Court of the United

States for the District of Oregon, Greeting:

Because in the records and proceedings, as also in

the rendition of the judgment of a plea which is in
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the Circuit Court before the Honorable Charles E.

Wolverton, one of you, between Leander Lassilla bv

Josephine Sonunerville, his guardian ad litem, plain-

tiff and defendant in error, and Beaver Hill Coal

Company, defendant and plaintiff in error, a manifest

error hath happened to the great damage of the said

plaintiff in error, as by complaint doth appear; and

we, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid, and in this behalf, do command

you, if judgment be therein given, that then, under

your seal, distinctly and openly, you send the record

and proceedings aforesaid, with all things concerning

the same, to the United States Circuit Court of Ap-

peals for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, California,

within thirty days from the date hereof, in the said

Circuit Court of Appeals to be then and there held;

that the record and proceedings aforesaid being then

and there inspected, the said Circuit Court of Ap-

peals may cause further to be done therein to correct

that error, what of right and according to the laws

and customs of the United States of America should

be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this July 15, 1909.

[Seal] a. H. MARSH,
Clerk of the Circuit Court of the United States for

the District of Oregon.

[Endorsed] : In the U. S. Circuit Court of Appeals

for the Ninth Circuit. Beaver Hill Coal Company,
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Plaintiff in Error, vs. Leander Lassilla, Defendant

in Error. Writ of Error. Filed July 15, 1909. G.

H. Marsh, Clerk, United States Circuit Court, Dis-

trict of Oregon. . By . Deputy Clerk.

In the Circuit Court of the United States for tlie Dis-

trict of Oregon.

April Term, 1908.

Be it remembered, that on the 1st day of Septem-

ber, 1908, there was duly filed in the Circuit Court

of the United States for the District of Oreo'on, a

petition for the appointment of a guardian ad litem,

in words and figures as follows, to wit

:

In the Circuit Court of the United States, Ninth

Judicial Circuit, District of Oregon.

m. .

LEANDEE LASSILA, by JOSEPHINE SOM-
MEEVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY (a Corpora-

tion),

Defendant.

Petition [for Appointment of G-iiardian bA Litem.]

Comes now Josephine Sommerville, and by this^

her petition, shows and represents to the Court, that

one Leander Lassila is and at all times herein men-

tioned was a resident and citizen of the State of

Oregon; that on or about the 13th day of March, A.

D. 1908, he was in the employ of defendant, Beaver
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Hill Coal Company, a corporation, working at its

mine in Beaver Hill, Coos Count}^, Oregon, under the

orders and directions of one Holmes, vrho was a gen-

eral foreman in said mine of defendant, and who
gave said Lassila and the other employees in said

mine all orders and directions concerning their work

therein; that on or about said time, while said

Lassila was so employed in said mine, a large por-

tion of the ceiling in the gangway v^^here he was re-

quired to work, suddenly and without warning, fell

down and upon him, throwing him to the ground, and

breaking his right aiin just above the elbow; that

at the time of receiving said injuries said Lassila

was a minor of the age of seventeen years, inexperi-

enced and unfamiliar with the work that he was re-

quired by defendant to perform, and, by reason of

his tender years and inexperience was wholly unac-

quainted and unfamiliar with the hazards and dan-

gers incident thereto, and did not know, understand

or appreciate the dangers and hazards incident to

said work; that the defendant, through its proper

officers, agents and representatives knew that the

work in which they directed said Lassila to engage

was extra hazardous and dangerous, and that the

gangway in which said Lassila was required to work

was in an unstable and dangerous condition, and that

the timbers therein were liable to give way and fall

at an}^ time, and there was great danger of said

Lassila being injured thereby, all of which was un-

known and not appreciated by said Lassila, and that

said defendant, its officers, agents and employees in

the premises, although aware of said Lassila 's inex-
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perience and tender years, and inability to under-

stand, know and appreciate the dangers incident to

the work in which he was about to engage, carelessly

and negligently, failed and neglected to warn said

Lassila of the dangerous condition of said place, in

which he was required to work, and carelessly and

negligently failed and neglected to warn him or

caution him of the dangers and hazards incident to

the prosecution of such work; that by reason of said

injuries so sustained b,y said Lassila, he has been

permanently maimed and crippled for life, and dam-

aged by defendant by reason thereof in the sum of

Ten Thousand Dollars ($10,000.00); that said de-

fendant, Beaver Hill Coal Company is a corporation

organized and existing under and by virtue of the

laws of the State of California, and is and at the

tunes herein mentioned was a resident of the State

of California; that said Leander Lassila is now a

minor of the age of eighteen years, and by reason of

his minority he is incapable of prosecuting an action

in his own right against said defendant on account

of the matters and things herein alleged, and your

petitioner desires to be appointed guardian ad litem

for said minor for the purpose of prosecuting a suit

or action in this court, against Beaver Hill Coal

Company, in behalf of said Leander Lassila, for

damages in the siun of Ten Thousand Dollars

($10,000.00) on account of the injuries sustained and

suffered by him and the damage to him resulting

therefrom as herein alleged.

JOSEPHINE SOMMERVILLE,
Petitioner.
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State of Washington,

County of Pierce,—ss.

Josephine Sommerville, being first duly sworn, on

oath deposes and says: That she is guardian ad

litem of the plaintiff above named; that she has read

the foregoing petition, knows the contents thereof

and believes the facts therein contained to be true.

JOSEPHINE SOMMERVILLE.

Subscribed and sworn to before me this 16th day of

August, A. D. 1908.

[Seal] CHAS. T. PETERSON,
Notary Public in and for the State of Washington,

residing at Tacoma.

Filed Sept. 1, 1908. G. H. Marsh, Clerk.

And afterwards, to wit, on the 2d day of September,

1908, there was duly filed in said court, an order

appointing a guardian ad litem, in words and

figures as follows, to wit:

In the Circuit Court of the United States, Ninth

Judicial Circuit, District of Oregon.

No. .

LEANDER LASSILA, by JOSEPHINE SOMMER-
VILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY (a Corpora-

tion),

Defendant.
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Order [Appointing Guardian Ad Litem].

Now on this 2d day of Sept., A. D. 1908, the peti-

tion of Josephine Sommerville, duly presented and

filed herein, praying for an order of this Court ap-

pointing her guardian ad litem for Leander Lassila

above named, for the purpose of prosecuting an ac-

tion in his behalf.

And it appearing to the Court therefrom that said

Leander Lassila is a minor of the age of eighteen

years; that by reason of the matters and things set

forth in said petition on file herein it appears that

said minor has a cause of action against the de-

fendant, Beaver Hill Coal Company, a corporation,

above named, and that it is necessary and proper

that some fit and proper person be appointed guard-

ian ad litem for said minor, Leander Lassila, for

the purpose of prosecuting an action in his behalf

in this Court, against said defendant, Beaver Hill

Coal Compan}^, for damages on account of the in-

juries alleged to have been sustained by him, as set

forth in said petition.

It is by the Court, therefore, ordered that Jose-

phine Sommerville, a fit and proper person of age

and discretion be and she is hereby appointed

guardian ad litem, with authority to bring and main-

tain an action in this Court, in behalf of said Leander

Lassila against Beaver Hill Coal Company, de-

fendant above named, for damages on account of the
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injuries suffered by said Leander Lassila, as alleged

in said petition.

By the Court,

CHAS. E. WOLVERTON,
Judge.

Filed Sept. 2, 1908. G. H. Marsh, Clerk. ,

And afterwards, to wit, on the 9th day of September,

1908, there was duly filed in said court, a com-

plaint, in words and figures as follows, to wit:

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, District of Oregon.

No. .

LEANDER LASSILA, by JOSEPHINE SOM-

MERVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY (a Corpora-

tion),

Defendant.

Complaint.

Comes now the plaintiff and complaining of de-

fendant for cause of action alleges

:

1.

That plaintiff is and at all times herein mentioned

was a citizen and resident of the State of Oregon;

that the defendant, Beaver Hill Coal Company, is

and at the times herein mentioned was a corporation

organized and existing under and by virtue of the
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laws of the State of California, and is and was a

citizen and resident of the State of California.

2.

That said plaintiff, Leander Lassila, is a minor of

the age of eighteen years, and Josephine Sommer-

ville is his duly appointed and qualified guardian ad

litem, appointed hj this Honorable Court herein for

the purpose of prosecuting this action.

3.

That at the times herein mentioned defendant was

the owner of, maintained and engaged in operating

a coal mine at Beaver Hill, in Coos County, State of

Oregon, and employed a number of men therein

working at mining coal ; that on or about the 2d day

of December, 1907, defendant, acting through its gen-

eral foreman, one Holmes, employed plain-

tiff, Leander Lassila, to work around and about said

mine as a general roustabout, the duties of which

position required plaintiff to do general work of all

kinds on the outside of said mine; that on or about

the 6th day of March, A. D. 1908, while said plain-

ti:ff, Leander Lassila, was so in the employ of defend-

ant, said foreman. Holmes, who was the person in

charge of said mine and who had charge of said

plaintiff and all of the other persons engaged in said

mine, and gave them all their orders and directions,

ordered and directed said plaintiff to go and work

in an old abandoned tunnel, known as ''Gangway

No. 3," at removing old, rotten timbers therefrom

and retimbering the same.

4.

That on or about the 13th day of March, A. D.
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1908, while said plaintiff was so engaged in said

work, a large portion of the ceiling in said gangway,

where plaintiff was at work, suddenh' and without

warning fell down and upon plaintiff throwing him

to the ground, crushing and bruising his right arm,

and breaking the same just above the elbow.

5.

That at the time of receiving said injury as herein

alleged, said plaintiff, Leander Lassila, was a minor

of the age of seventeen years, inexperienced and un-

familiar with the work that he was required by de-

fendant to perform, and, by reason of his tender

years and inexperience, was wholly unacquainted

and unfamiliar with the hazards and dangers inci-

dent thereto and did not know, understand or appre-

ciate the dangers and hazards incident to said work

;

that defendant, through its proper officers, agents

and representatives knew that the work in which

they directed plaintiff to engage was extra hazardous

and dangerous, and that the gangway in which plain-

tiff was required to work was in an unstable and

dangerous condition, and that the timbers therein

were liable to give way and fall at any time, all of

which was unknown and not appreciated by said

plaintiff, and said defendant's officers, agents and

emploj^ees in charge of said mine, although aware of

said plaintiff's tender years and inexperience, and

inability to understand, know and appreciate the

dangers incident to the work in which he was about

to engage, carelessly and negligently, failed and

neglected to caution or warn said plaintiff of the

dangerous condition of said gangway or of the haz-
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arcls or dangers incident to his working therein, and

carelessly and negligently directed and suffered said

plaintiff to engage in such work, without first warn-

ing hmi of the dangerous condition of said place, in

which he was required to work, and without caution-

ing and warning him of the dangers incident to the

prosecution of such work.

6.

That said plaintiff, Leander Lassila, by reason of

the injuries to his arm, caused and occasioned by

reason of the negligence of defendant, as herein al-

leged, was compelled to go to a hospital and remain

there for a period of five months, during all of which

time he suffered great pain and anguish, and as a

result of the injuries to said arm and the breaking of

the bone therein, and the bruising the same, the lower

portion of said plaintiff's right arm is partially

paralyzed, and will remain so throughout life; that

by reason of said injuries so suffered by said plain-

tiff, he has been damaged by defendant in the sum

of Ten Thousand Dollars ($10,000.00).

Wherefore, plaintiff prays for judgment against

defendant in the sum of Ten Thousand Dollars

($10,000.00) and for his costs and disbursements

herein.

BATES, PEEI? & PETERSON,
Attorneys for Plaintiff.

State of Washington,

County of Pierce,—ss.

Josephine Sommerville, being first duly sworn, on

oath deposes and says: That she is the guardian ad
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litem of the ]3laintiff named in tlie foregoing com-

plaint; that she has read the same, knows the con-

tents thereof and that the facts therein contained are

true.

JOSEPHINE SOMMERVILLE.

Subscribed and sworn to before me this 2d day of

September, A. D. 1908.

[Seal] CHAS. T. PETERSON,
Notary Public in and for the State of Washington,

Residing at Tacoma.

Filed Sep. 9, 1908. G. H. Marsh, Clerk.

And afterwards, to wit, on the 26th day of October,

1908, there was duly filed in said court, an An-

swer, in words and figures as follows, to wit;

In the Circuit Court of the United States, Ninth Ju-

dicial District, District of Oregon.

LEANDER LASSILA, by JOSEPHINE SOM-
MERVILLE, as Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY (a Corpora-

tion)
,

Defendant.

Answer.

Now comes the defendant in the above-entitled

action and for an answer to the complaint of the

plaintiff herein admits, denies and alleges as follows

:

Admits paragraph I as the same is alleged in the

complaint herein, but denies all of the other allega-
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tions in the said complaint except those alleged :n

paragraph I.

And for a further and separate answer to the com-

plaint of the plaintiff herein this defendant alleges:

I.

That it is a corporation organized under the laws

of the State of California and ojjerates a coal mine

near Marshfield, Oregon, and that Leander Lassila,

the plaintiff herein, was on March 13th, 1908, work-

ing for the said defendant in its said coal mine and

had been working for said defendant for a long time

prior to said March 13th, 1908.

IT.

That the said plaintiff was employed by the said

defendant as a timV>erman to work in said mine, and

represented himself to be and was an experienced

man in performing the work of repairing timbers in

mines, and during practically all of the term of em-

ployment with the said defendant had been engaged

in the work of timbering mines and his general work

and employment in said mine was that of a timber-

man,

III.

That on March 13th, 1908, while the said plaintiff

was working for the said defendant in said mine as

a timberman and while engaged in jjerforming his

said work he carelessly and negligently so performed

his work and picked away the roof of the tunnel of

said mine in such a manner as to cause a small

amount of rock to fall on him, thereby injuring him,

which is one and the same accident complained of or

attempted to be complained of herein.
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IV.

That in said rniue it beeaiue neeesst\ry from tisre

to time to repair the timheriug aud for this purpose

the Siiid defendant had empk\ved sufficient and rom-

petent men and men experienced in tlie said work

and men who appreciated the dangei*s of said work.

to properly repaii' and put in a safe condition the

timbering in said mines, and the phiintiff at tile time

of liis said injury complained of was a competent

and experienced man and so represented himself to

be. and was engaged with other workmen in retim-

bering and repairing said tunnels and drifts.

V.

That the said plaintiff was fully aware oi all of

the risks and dangers of his Sciid emplo^inent and

knew of the condition of the timbering in the phice

where he was working at the time of his said inj ury

and had a better knowledge of this condition than

did this defendant, and the said plaintiff assumed all

of the risks and dangers of his employment.

YI.

That taking into consideration the repairs neces-

sary to the timbering in said mine, tunnels and

drifts, a reasonably safe place to work had been

furnished the said plaintiff, but it was known by the

said plaintiff that the place where he was injured

was not in the best possible condition but that it was

necessary for the safety of the men working in said

mine that the said tunbering should be repaired, and

with knowledge of said condition and for the par-

pose of repairing and making safe the timbering in

said mine, the plaintiff was performing the work
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that he was engaged in at the time of his said injury

and knew of and assumed all of the risks and dan-

gers connected therewith.

VII.

That the said plaintiff while performing said work

could have chosen a safe place in which to stand and

perform all of his said work and particularly the

work that he was performing at the time of his in-

jury, to wit, the picking out of certain rocks in the

roof of the mine or tunnel, and there was a safe

place for the said plaintiff to stand under such con-

ditions, but the said plaintiff, disregarding said safe

place, carelessly and negligently and thoughtlessly

and without any regard to his own safety volun-

tarily chose an unsafe place in which to work.

VIII.

That the said plaintiff was guilty of contributory

negligence in that while he was performing the

work, as is alleged hereinabove, in the said mine, and

in repairing the timbering in the tunnel and drift

paid no care or attention to the manner in which he

did his work or the place in which he stood while per-

forming his work, nor as to the manner in which he

knocked down certain of the rock from the roof .f

the tunnel in said mine, and was generally negligent

and careless in the manner in which he did his work,

and had the said plaintiff paid any care or attention

as to the manner in which he did his work or as to

where he stood or generally to his employment, the

said accident complained of herein would not have

happened, and the accident complained of was
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caused solely by tlie gross negligence of the .said

plaintiff.

IX.

That working with the said plaintiff were other

servants of the said defendant, all of said servants

being engaged in carrying out the details of the work

of the said defendant and said workmen, including

the plaintiff, were all fellow-servants, and the de-

fendant herein had furnished to the said plaintiff

and his fellow-servants all material and supx)lies

necessary for making the place where the plaintiff

was working safe, and the accident complained of

herein happened because the said plaintiff did not

pay any care or attention to the manner in wliich

he did his work, and on account of the negligence of

fellow-servants of the said plaintiff, in that said

fellow-servants did not use the supplies, implements

and appliances furnished by the said defendant for

the purpose of making the work of the said plain-

tiff safe, and the said fellow-servants and the said

plaintiff negligently and carelessl}" failed to carry

out the details of the work and failed to provide

against dangers incident to the work in which they

w^ere engaged at the time of the injury and dan-

gers happening in the progress and course of said

work, and the negligence causing said accident was

due to the carelessness of the said plaintiff and his

fellow-servants.

Wherefore, this defendant prays that this action

may be dismissed with costs and disbursements.

WILBUR & SPENCER,
Attorneys for Defendant.
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United States of America,

District of Oregon,

State of Oregon,

County of Multnomah,—ss.

I, E. W. Wilbur, being first duly sworn, depose

and say that I am one of the attorneys for the de-

fendant in the above-entitled action; and that the

foregoing answer is true as I verily believe. The

reason I make this verification is because the defend-

ant and all of its officers are out of the district.

R. W. WILBUR.

Subscribed and sworn to before me this 24th day

of October, A. D. 1908.

[Seal] S. C. SPENCER,
Notary Public for the State of Oregon.

State of Oregon,

County of Multnomah,—ss.

I, R. W. Wilbur, being first duly sworn, depose

and say that I am one of the attorneys for the de-

fendant herein; that I have served a duly certified

copy of the answer in this case on the attorneys for

the plaintiff. Bates, Peer & Peterson, by sending the

same to their office at Tacoma, Washington, said

attorneys not having any office within the State of

Oregon, and I have mailed the said copy of answer

to them to-day with postage prepaid and properly

addressed.

R. W. WILBUR.
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Subscribed and sworn to before me this 24tli day of

October, 1908.

[Seal] WILFRID E. FARRELL,
Notary Public, State of Oregon.

Filed October 26, 1908. G. H. Marsh, Clerk.

And afterwards, to wit, on the 27th day of October,

1908, there was duly filed in said court a reply,

in w^ords and figures as follows, to wit

:

In the Circuit Court of the United States, Ninth

Judicial Circuit, District of Oregon.

LEANDER LASILLA, by JOSEPHINE SOM-
MERYILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY (a Corpora-

tion),

Defendant.

Reply.

Comes now plaintiff in the above-entitled action

and replying to the affirmative matter set forth in

defendant's answer alleges:

First: Replying to paragraph 2 of defendant's

further and separate answer, plaintiff denies each

and every allegation therein contained.

Second: Plaintiff denies the allegations made and

contained in paragraph 3 of said affirmative defense.

Third: Plaintiff denies the allegations made and

contained in paragraph 4 of said affirmative defense.
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Fourth : Plaintiff denies the allegations made and

contained in paragraph 5 of said affirmative defense.

Fifth: Plaintiff denies each and every allegation

made and contained in paragraph 6 of said affirma-

tive defense.

Sixth: Plaintiff denies the allegations made and

contained in paragraph 7 of said affirmative defense.

Seventh: Plaintiff denies the allegations made

and contained in paragraph 8 of said affirmative

defense.

Eighth : Plaintiff denies the allegations made and

contained in paragraph 9 of said affirmative defense.

Wherefore, plaintiff having fully replied to de-

fendant's answer prays for judgment as demanded

in his complaint.

BATES, PEER & PETERSON,
Attorneys for Plaintiff.

State of Washington,

County of Pierce,—ss.

Jose]3hine Sommerville, being duly sworn, deposes

and sa3'S that she is the guardian ad litem of the

above-entitled plaintiff; that she has read the above

and foregoing reply and knows the contents thereof,

and that the facts therein stated are true as she ver-

ily believes.

JOSEPHINE SOMMERVILLE.

Subscribed and sworn to before me this 26th day

of October, 1908.

CHAS. T. PETERSON,
Notary Public in and for the State of Washington,

Residing at Tacoma.

Filed Oct. 27, 1908. G. H. Marsh, Clerk.
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And afterwards, to wit, on Saturday, the oOtli day

of January, 1909, the same being the 100th judi-

cial day of the regular October, 1908, term of

said court—Present, the Honorable CHAELES
E. WOLVERTON, United States District

Judge presiding—the following proceedings

were had in said cause, to wit:

[Minutes of Trial—January 30, 1909.]

7n tlie Circuit Court of the United States for the

District of Oregon.

No. 3371.

January 30, 1909.

LEANDER LASILLA
vs.

BEAVER HILL COAL COMPANY,

Now, at this day, come the plaintiff by Mr. Charles

O. Bates, Mr. Charles T. Peterson and George W.
Caldwell, of counsel, and the defendant by Mr. S. C.

Spencer and Mr. W. E. Farrell, of counsel; and,

this being the day set for the trial of this cause now
come the following named jurors to try the issues

joined, viz: George V. Hicks, C. W. Tracy, William

Muirhead, Robert Foulkes, George F. Warner, Her-

man MiUer, Chas. Campbell, S. Pymale, John J.

Dooly, S. J. Jones, H. C. Haack, A. M. Gray, twelve

good and lawful men of the District, who are ac-

cepted by both parties and duly impaneled and

sworn.
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And, the hour of adjournment having arrived, the

further trial of this cause is continued until Mon-

day, February 1, 1909, at ten o'clock, A. M.

And afterwards, to wit, on Monday, the 1st day of

February, 1909, the same being the 101st judi-

cial day of the regular October, 1908, term of

said court—Present, the Honorable CHARLES
E. WOLVERTON, United States District

Judge presiding—the following proceedings

were had in said cause, to wit

:

[Minutes of Trial—February 1, 1909.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3371.

February 1, 1909.

LEANDER LASILLA
vs.

BEAVER HILL COAL COMPANY.

Now, at this day, come the plaintiff by Mr. Charles

O. Bates, Mr. Charles T. Peterson and Mr. George

W. Caldwell, of counsel, and the defendant by Mr.

S. C. Spencer and Mr. W. E. Farrell, of counsel,

and, the jury impaneled herein being present and

answering to their names, the trial of this cause is

resumed. Whereupon, said jury proceed to hear the

testimony of Leander Lasilla, Hjalmer Stonelake,

Elmer Hendricksen, Leander Nicolai, Dr. E. H.

Thornton, witnesses for said plaintiff; and, there-
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upon, at the close of the testimony of the witnesses

on behalf of the plaintiff, said, defendant moves the

Court for a judgment of non-suit herein, which mo-

tion is denied. Whereupon, the jury proceed to hear

the testimony of Dr. A. E. Rockey, Alexander Stone-

lake, T. C. Russell, Walter Holmes, Dr. George

F. Wilson; C. I. Neff, Charles M. Wickham, wit-

nesses for said defendant; and, the hour of adjourn-

ment having arrived the further trial of this cause

is continued until to-morrow, Tuesday, February 2,

1909. at ten o'clock A. M.

And afterwards, to wit, on Tuesday, the 2d day of

February, 1909, the same being the 102d judicial

day of the regular October, 1908, term of said

court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit:

[Minutes of Trial—February 2, 1909.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3371.

February 2, 1909.

LEANDER LASILLA
vs.

BEAVER HILL COAL COMPANY.

Now, at this day, come the plaintiff by Mr.

Charles O. Bates, and Mr. George W. Caldwell, of
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counsel, and the defendant by Mr. S. C. Spencer and

Mr. W. E. Farrell, of counsel, and, the jury im-

paneled herein being present and answering to their

names, the trial of this cause is resumed. Where-

upon, the jury having heard the evidence adduced,

the arguments of counsel and the charge of the

Court retire in charge of proper sworn officers to

consider of their verdict, and, after being out a

short time return into court the following verdict,

viz:

''We, the jurv duly sworn to try the above-entitled

cause, find in favor of the plaintiff and against the

defendant, and assess the plaintiff's damages in the

sum of $5000.00—Five Thousand Dollars.

(Signed) S. J. JONES,
Foreman."

Dated Feb. 2d, 1909.

—which verdict is received by the Court and ordered

to be filed.

[Judgment.]

Whereu]3on, it is considered that said plaintiff do

have and recover of and from said defendant the

sum of Five Thousand Dollars, together with his

costs and disbursements herein, taxed at $131.32,

and that execution issue therefor.
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And afterwards, to wit, on the 2d day of February,

1909, there was duly filed in said court, a ver-

dict, in words and figures as follows, to wit

:

[Verdict.]

In the Circuit Court of the United States for the

District of Oregon.

LEANDEK LASSILA, by JOSEPHINE SOM-
MEEVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY (a Corpora-

tion).

We, the jury duly sworn to try the above-entitled

cause, find in favor of the plaintiff and against the

defendant, and assess the plaintiff's damages in the

sum of $5,000.00—Five Thousand Dollars.

S. J. JONES,
Foreman.

Dated Feb. 2d, 1909.

Filed Feb. 2, 1909. a. H. Marsh, Clerk.

And afterwards, to wit, on Tuesday, the 16th day of

February, 1909, the same being the 114th Judic-

ial day of the regular October, 1908, term of

said court—Present, the Honorable CHARLES
E. WOLVERTON, United States District

Judge presiding—the following proceedings

were had in said cause, to wit:
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[Order Allov/ing Time to File a Motion for a New
Trial, etc.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3371.

February 16, 1909.

LEANDER LASILLA
vs.

BEAVER HILL COAL COMPANY.

Now, at this day, on motion of Mr. S. C. Spencer,

of counsel for the defendant in the above-entitled

cause, it is ordered that said defendant be, and it is

hereby, allowed thirty daj^s from this day within

which to file a motion for a new trial herein ; and that

said defendant be, and it is hereby, allowed thirty

days from this date within which to prepare and

submit a proposed bill of exceptions herein.

And afterwards, to wit, on Tuesday, the 16th day of

March, 1909, the same being the 138th judicial

day of the regular October, 1908, term of said

court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit:
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[Order Extending Time to File a Motion for a New
Trial.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3371.

March 16, 1909.

LEANDER LASILLA
vs.

BEAVER HILL COAL COMPANY.

Now, at this day, on motion of Mr. S. C. Spencer,

of counsel for the defendant in the above-entitled

cause, it is ordered that the time heretofore allowed

said defendant within which to file a motion for a

new trial herein be, and the same is hereby, ex-

tended thirty days.

And afterwards, to wit, on Friday, the 16th day of

April, 1909, the same being the 5th judicial day

of the regular April, 1909, term of said court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit

:
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[Order Extending Time to File a Motion for a New
Trial, etc.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3371.

April 16, 1909.

LEANDEE LASILLA
vs.

BEAVER HILL COAL COMPANY.

Now, at this clay, on motion of Mr.Yv^. E. Farrell,

of counsel for the defendant in the above-entitled

cause, it is ordered that the time heretofore allowed

said defendant within which to file a motion for a

new trial herein be, and the same is hereby, ex-

tended thirty days ; and it is further ordered that the

time heretofore allowed said defendant within which

to prepare and submit a bill of exceptions herein be,

and the same is hereby, extended thirty days.

And afterwards, to wit, on the 12th day of May,

1909, there was duly filed in said court, a Motion
for New Trial, in words and figures as follows,

to wit:
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In the Circuit Court of the United States for the

District of Oregon.

LEANDEE. LASSILA, by JOSEPHINE SOM-
MERVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL CO.,

Defendant.

Motion for a New Trial.

Defendant in the above-entitled action moves the

Court for a new trial for the following causes ma-

terially affecting its substantial rights:

1. Errors in law occurring at the trial, and ex-

cepted to by the defendant herein.

2. Insufficiency of the evidence, to justify the ver-

dict, and that it is against law.

3. Excessive damages given under the influence

of passion and prejudice.

WILBUR & SPENCER,
Attorneys for Defendant.

United States of America,

District of Oregon,—ss.

Due service of the foregoing motion for new trial

% copy, as prescribed by law, is hereby admitted, at

Portland, Oregon, this 11th day of May, 1909.

GEO. W. CALDWELL,
Attorney for Plaintiff.

Filed May 12, 1909. G. H. Marsh, Clerk.
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And afterwards, to wit, on Friday, the 14tli day of

May, 1909, the same being the 29th judicial day

of the regular April, 1909, term of said court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit:

[Order Denying Motion for a New Trial.]

In the Circuit Court of the United States for the

District of Oregon.

No. 3371.

May 14, 1909.

LEANDER LASILLA
vs.

BEAVER HILL COAL COMPANY.
Now, at this day, come the plaintiff by Mr. Charles

T. Peterson, of counsel, and the defendant by Mr.

L. L. Langley, of counsel. Whereupon, this cause

is submitted to the Court without argument upon the

motion of the defendant for a new trial herein. On
consideration whereof, it is ordered and adjudged

that said motion be, and the same is hereby, denied.
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And afterwards, to wit, on Saturday, the 15tli day

of Ma}^ 1909, the same being the 30th judicial

day of the regular April, 1909, term of said

court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit

:

[Order Extending Time to Prepare, etc., a Bill of

Exceptions.]

In the Circuit Court of the Umted States for the

District of Oregon.

No. 3371.

May 15, 1909.

LEANDER LASSILLA
vs.

BEAVER HILL COAL COMPANY.

Now, at this day, on motion of Mr. R. W. Wilbur,

of counsel for the defendant in the above-entitled

cause, it is ordered that the time heretofore allowed

said defendant within which to prepare and submit

a bill of exceptions herein be, and the same is hereby,

extended thirty days.

And afterwards, to wit, on the 15th day of July,

1909, there was duly filed in said court, a Bill of

Exceptions, in words and figures as follows, to

wit:
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In the Circuit Court of the United States for the

District of Oregon.

LEANDER LASSILA, by JOSEPHINE SOM-
MERVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY,
Defendant.

Bill of Exceptions.

Be it remembered that tlie above-entitled cause

came on for hearing in the Circuit Court of the

United States for the District of Oregon on the 30th

day of January, 1909, before the Honorable Charles

E. Wolverton, District Judge, presiding as Circuit

Judge.

Plaintiff ai3peared in person and by Messrs. Bates,

Peer and Peterson and Caldwell and Reeder and the

defendant appeared by Wilbur & Spencer, its attor-

neys.

A jury having been impaneled, the following pro-

ceedings were had, the same being all the proceed-

ings had therein, and the same is hereby made a part

of the record in this cause—that is to say, counsel for

the respective parties m.ade a statement of their re-

spective sides to the jury.
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[Testimony of Leander Lassila, in His Own Eehaif.]

Portland, Oregon, January 30, 1909.

LEANDER LASSILA, called as a witness in his

own behalf, being firsi clnly sworn, testified as fol-

lows:

Direct Examination.

(Questions by Mr. PETERSOX.)

You are the plaintiff in this case, are you, ]\Ir.

Lassila? A. Yes, sir.

Q. How old are you? A. 18 years old.

Q. When were you 18?

A. I was 18 the 2d day of June, 1908.

Q. You were in the em|)loy of the Beaver Hill

Coal Company, were you not, on or about the 13th

day of March, 1908? A. Yes, sir.

Q. How old were you on the 13th of March, 1908 ?

A. I was seventeen years old.

Q. When did you start out working, Leander ?

A. I started out working in 1906, in October.

Q. Where at? A. Burnett, Washington.

Q. What did you do there ?

A. Why, I was loading coal out of the chutes on

the cars.

Q. AVhat did that work require you to do ?

A. Why, all I had to do was to lift up a kind of

gate, and let the coal run down into the car, and

when the car was full, why, I would shut the gate

down again, and do the same thing to the next car

again.

Q. Did you do anything else there ?
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(Testimony of Leander Lassila.)

A. Why, I was driving mule there also.

Q. How long did you drive mule %

A. I drove mule there sometimes a week. When

the drivers were short, I was driving.

Q. How long did you work in that mine ?

A. Worked there nine months.

Q. Were you ever in the workings of the mine ?

A. No, sir.

Q. Did you do any coal mining there?

A. No, sir.

Q. After you quit there, where did you go ?

A. I went down to Coos Bay, Oregon.

Q. What time did you get down there ?

A. I got down there the last part of July, 1907.

Q. What did you engage in there ?

A. Why, I was working around the town of

Marshfield, around there doing all kinds of work

—

labor w^ork—working in rock quarry.

Q. Just what kind of work were you doing there %

A. I was doing any labor there.

Q. What else have you worked at?

A. I worked on some buildings, helping the car-

penter ; and I worked on some foundations of build-

ings
; and I also worked in a blacksmith-shop awhile.

Q. How long did you work at that?

A. I was working around town there about four

months.

Q. When did you go to work for the Beaver Hill

Coal Company?

A. Went to work the 4th day of December.
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Q. Of what year? A. 1907.

Q. Who hired you?

A. Charles Wickham did,

Q. What iDosition, if an}', did he hold with the

company at that time ?

A. He was the mine foreman at the time.

Q. What conversation did yon have with him at

that time ?

Mr. SPENCER.—If the Court please, I shall ob-

ject to that. There is no showing here that he was

such an agent of the mining company—this man
Wickham—that anything he did say would bind the

company.

Mr. PETERSON.—Well, I will show that.

Q. After you went to work there, from whom did

you take your orders ?

A. Why, I took them from Charles Wickham.

Q. How long did that continue f

A. That continued for a month—the tirst month

I was there.

Q. And then what happened?

A. Why, Charles Wickham c{uit the employment,

and Walter Holmes became the foreman.

Q. During that time did you get orders from any-

body else than Charles Wickham? A. No, sir.

Q. Who showed you your place to work?
A. Charles Wickham did.

Q. And who told you what to do?

A. Charles Wickham did.

Q. Now, where was Charles Wickham at when
you apiDlied to him for a position?



36 The Beaver Hill Coal Company

(Testimony of Leander Lassila.)

A. He was outside, on top of tlie mine there, by

a little office.

Q. What was the conversation between you and

Wickham ?

Mr. SPENCER.—I object to this on the ground

that there is no showing here that Wickham was such

an agent of the defendant corporation that he could

bind the corporation by anything he said to the plain-

tiff at the time of employment.

COUET.—Is this to show the directions given the

plaintiff?

Mr. PETEESON.—This, your Honor, is to show

the instructions and so on.

COUET.—Very well. I will overrule the objec-

tion.

(Question read.)

Mr. SPENCEE.—I desire to save an exception to

your Honor's ruling.

A. When I went and asked him for a job, he

asked me if I was a miner. I told him ''No," that

I wanted a job as a roustabout. He says, "All

right, go to the company's store, and get your pick

and shovel, and come in the morning, and I vrill give

you a job as cleaning up inside of the mine." And

I did it.

Q. And did you go in the morning?

A. Yes, I went in the morning.

Q. And who told you where to go to work?

A. Charles Wickham did.

Q. Was there anything said about wages ?

A. No, sir.
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Q. When did you first know about wliat wages

you were going to receive there, Leander ?

A. Why, the last part of January, after I had

worked there pretty near two months, when I got

my first statement.

Q. Now, what were you put at—what kind of

work?

A. Why, I was put down there to clean the track,

keeping the track clean, and also keeping it in shape,

and cleaning the ditches so the water could run out.

Q. Was that down in the mine?

A. Yes, sir.

Q. What gangways did you work in ?

A. Why, I worked down in the No. 6 gangway,

Q. And were they mining coal in the mine at the

time? A. Yes, sir.

Q. How many men, if you know, were about or

engaged in mining coal there ?

A. There was about fifty miners engaged in min-

ing coal there.

Q. What did that work that you were put at there

require you to do ?

A. All I had to do to keep the track in shape,

and keep the ditch clean so the water would run.

Q, What do you mean by keeping the track in

shape ?

A. So the cars would run easy—keep the track

clean of coal, and keep it on the level; any place

where it got broke, why, we would have to fix it.

Q. Did that work take you down into the work-

ings of the mine where they were taking out coal ?
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(Testimony of Leander Lassila.)

A. No, sir.

Q. How long did you work at that?

A. I worked at that for a month.

Q. And then where did you go to work ?

A. I went to work in No. 2 gangway.

Q. Did you receive instructions from anybody to

go in No. 2 gangway ? A. Yes, sir.

Q. Who ? A. Walter Holmes.

Q. What position did he occupy there ?

A. He was supposed to be the mine foreman there,

Q. Where was Wickham?

A. He quit the emplojanent at the time.

Q. And did Hohnes take his place ?

A. Yes.

Q. Now, what did you go to do in there ?

A. Why, I went in there to clean up a big cave.

Q. Who worked with you in there"?

A. Alex. Stonelake and Helmer Finlay.

Q. What kind of work did you do there %

A. We was cleaning up a cave most of the time

there.

Q. I mean, what were you doing?

A. We was shoveling dirt into the cars.

Q. And taking it out from the cars, hauling it

out? A. Yes, sir.

Q. Did you do any timbering in there?

A. No, sir.

Q. Was there any timbering done there?

A. Yes, sir.

Q. Who did the timbering?

A. Alex. Stonelake did.
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Q. And how long did you work there ?

A. I worked there for over a month. I don't

know exactly.

Q. x\nd then where were 3^ou put to work?

A. I was put to work down in No. 8 gangway.

Q. What were 3"0U put to do down there '^

A. I was put to clean a sump out down there.

Q. Who gave you directions and instructions to

go there? A. Walter Holmes did.

Q. How long did you work there ?

A. I worked there about four shifts—four days.

Q. Did you do any timbering down there?

A. No, sir.

Q. What did your work consist of in that place ?

A. We was shoveling coal into the cars.

Q. Then where wei'e you put to work?

A. Put to work up in No. 3 gangway.

Q. How long did you work there ?

A. I worked there about two weeks, till I ^ot

hurt.

Q. Now, where you were cleaning this sump out,

who worked with you down there, where you worked

four shifts ?

A. I don't know. I didn't get to know their

names, because I didn 't work with them long enough.

They were strangers to me.

Q. Who worked with you up there in No. 3 ?

A
Q
A
Q

Helmer Stonelake did.

How long did you work there ?

Worked there about two weeks.

And then what happened to you?
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A. I got liurt then.

Q. Now, just tell tlie juty liow you got hurt.

A. Why, I was going to work there, and the day

shift had put up a few laggings. There was about

three laggings the day shift had put up ; and we put

up about four; and we was making room for the

fifth one. We had to dig enough coal off the roof to

make a place for this, to hold the collar up on top,

and we had to hold it up ; and there was a little piece

of coal there my partner was trying to get down;

but he couldn't get to it with a iDick. And so I just

come there—I had a bar in my hand. I told him,

I says, "Let me knock it olf with the bar," and I

walked around to under where all these new laggings

was. And I got hold of it, and I couldn't hit it from

no other side. I had to go there, and just touched

it with the end of m}^ bar ; and when I touched it the

whole thing come down on me. I didn't know noth-

ing for awhile until my partner was helping me out

there.

JUJROR.—Was you standing under the lagging

when you touched that coal off?

A. Yes, sir; the new laggings, that we just put

up then.

Q. About how much stuff came down?

A. Why, there was about two feet thick of it, and

somewhere about eight feet wide, and about six feet

long. That kind of a space came down.

Q. I will ask you whether or not that broke any

of the laggings? A. Yes, sir.

0. How manv?
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A. Why, it broke quite a few of the new laggings

that we had up.

Q. It broke the new laggings, do I understand

you to say ? A. Yes, sir.

Q. Did it break any old ones ? A. Yes, sir.

Q. Yes. And had you ever been told by Wick-

ham or by Holmes, or by anybody working there in

the mine, that there was any danger connected with

your w^orking in No. 3 there ? A. No, sir.

Q. Had you ever been told by anybody ?

A. No, sir.

Q. Did you know there was any danger in there ?

A. No, sir.

Q. Had you ever worked in such a place before ?

A. No, sir.

Q. Doing that kind of work? A. No, sir.

Q. Had you ever been given any instructions by

anybody there, connected with the mine or otherwise,

concerning the doing of your work there I

A. No, sir.

Q. Did you know anything about the testing of a

working place, tunneling a coal mine?

A. No, sir.

Q. Did you know how to tell whether or not a

place was safe or unsafe ?

A. No, sir, I can't.

Q. What kind of timbers were those new laggings

that 3^ou refer to there, that broke down ?

A. Why, they was thin laggings.

Q. Were they like the laggings that you had been

generally putting in there? A. No, sir.
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Q. What, if anything, was the difference?

A. Why, they was a lot of thinner laggings than

the other ones was.

Q. How did you come to pnt those there ?

A. AVhy, on the other nights we picked these out,

because they was no good, and throwed them on the

side. On this night we had to use them. We didn't

have nothing else.

Q. Who furnished you the timbers there ?

A. The mine did.

Q. Where did you get them from?

A. We got them from the bottom of the gangway.

Q. They were brought down to the bottom of the

gangwaj^ there, and then you were supposed to take

them into your working place from the bottom of

the gangway; is that it? A. Yes, sir.

Q. And when you went down there, was there any

of the timbers there at the bottom of your gangway ?

A. No, sir.

JUROR.—How thick was your lagging?

A. The laggings was supposed to be three inches

;

and these wasn't—some of them was an inch, and

some of them at one end, they wasn't half an inch

thick hardly. They was all things that had been

throwed on the side, good for nothing else. We
didn't use them.

Q. What kind of laggings were they? What
kind of timber?

A. They was made out of fir, I think. I am not

sure.



vs, Leander Lassilla. 43

(Testimony of Leander Lassila.)

Q. How were they made? Were they sawed or

split?

A. They were split with an ax and wedges.

Q. Who furnished those to you?

A. The mine did.

Q. Now, after you were injured there—after that

stuff came down on you—what happened then?

A. Why, I was pinned down to the 2;round.

There was a big rock on my arm. My both arms

was out like this. I had my head between ni}' knees

here ; and there was about a foot of dirt all over me.

Q. Well, how did you get out of there?

A. My partner, Helmer Stonelake, took me out

of there.

Q. Was there anybody else besides you and Stone-

lake there? A. No, sir.

Q. Had you worked in there during the time you

had been working in No. 3 gangway with anybody

other than Helmer Stonelake? A. No, sir.

Q. After he got you out, then you were taken out ?

A. Yes, I was taken out.

Q. And taken out up

—

A. To the hospital.

Q. Up to the hospital. And a physician, of

course, called to dress your arm ? A. Yes, sir.

Q. And you became a patient there in the hos-

pital? A. Yes, sir.

Q. How long did you remain there ?

A. Two months.

Q. Then what did you do ?

A. I was sent here to Portland, to the Good
Samaritan Hospital.
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Q. Who sent you liere ?

A. Dr. C. C. Taggart did.

Q. Who was Dr. C. C. Taggart?

A. Why, he was the compan}^ doctor at the time.

Q. Down there at Coos Bay %

A. At Coos Bay, yes, sir.

Q. Where did he send you here ?

A. He sent me up to the Good Samaritan Hos-

pital.

Q. How long were you in the Good Samaritan

Hospital? A. I was there three months.

Q. Three months? A. Yes, sir.

Q. Two months down there? A. Yes, sir.

Q. Then, what happened to you?

A. Why, I went out of the hospital then.

Q. You were discharged from the hospital?

A. Yes, sir.

Q. How did that affect j^our arm there, when that

stuff came down on .you?

A. It broke it, and it was paralyzed for quite

awhile.

Q. How was your arm after you left the hospital ?

How was your arm then, at the time you left the

hospital ?

A. Wh}^, it wasn't very well then, neither.

Q. How is it now?

A. Wh}^, it is a little better than what it was

then, but it is not well yet. I cannot straighten it

out, and there is some paralysis in it yet.

Q. When you say paralysis, what do you mean?

How are your fingers ?
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A. I cannot use my fingers very well.

Q. Which fingers'?

A. This little one and the next one—these two.

Mr. PETERSON.—I would like to have the wit-

ness remove his coat, and show his arm to the jury.

(Witness bares his arm, and shows his two arms to

the jury.)

A. That is where it is broke right there.

Q. Did you have any of those scars there before

you were injured? A. No, sir.

Q. What are those scars'?

A. This was when they put the bones together,

the doctors cut these; and these I got from the bar

when I got hurt, these two under here.

JUROR.—Can you bend these two fingers? Can

you shut your hand?

A. I can shut it, .yes. I can't straighten them out.

Q. After your injury, you may state whether or

not you experienced am' pain or suffering?

A. Yes, sir, I suffered a lot of pain.

Q. How did it affect your rest—your sleep at

nights ?

A. Some nights I couldn't sleep at all.

Q. How is your arm now as to pain—as to

whether or not it pains you any?

A. At certain times I can feel serious pain in it

yet. I have felt it in the few days I have been here

now.

Q. Have you worked any since you got those in-

juries? A. No, sir.
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Q. Are you able to do at this time the kind of

work that you were doing before you were injured?

A. No, sir.

Q. What is the extent of your education? What

education have .you had?

Mr. SPENCEE.—If the Court please, I don't—

A. Four grades of school.

Q. Wait, Leander when they object.

Mr. SPENCER.—I don't know that that is com-

petent evidence. I will object to it as incompetent,

immaterial, and irrelevant.

COURT.—What is the object of this?

Mr. PETERSON.—Oh, your Honor, he can't do

an}i;hing else but manual labor. I want to show

that. I want to show he is not fitted for anything

else.

COURT.—You may ask the question.

Mr. SPENCER.—Allow us an exception, please.

Q. Wliat has been the extent of your education,

Leander ?

A. I have had four years in public school.

Q. Where at?

A. Down at Coos Bay, Oregon.

Q. What grade did you quit in?

A. I quit in the fourth grade.

Q. At what age?

A. I was twelve years old.

Whereupon court was adjourned until Monday
morning at ten o'clock.

Portland, Oregon, February 1, 1909, 10 A. M.
LEANDER LASSILA, resumes the stand.
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Mr. SPENCER.—If the Court pleases, I would

like to have this witness examined by a physician.

I, of course, am not an expert ; but I was very much
impressed, when I saw his arm, with the fact that

there was no permanent injury there. I have con-

sulted a man, I think a physician here who is of high

standing and well equipped to take an X-ray i3icture,

and during the noon hour I would like to have this

witness examined by Dr. Rockey, so that we may
have some expert testimony upon that. I can make
arrangement during the noon hour, so it will not de-

lay the trial of the case any.

COURT.—Any objection?

Mr. PETERSON.—We haven't any objection,

your Honor, except that we would a little rather have

the Court designate the physician than counsel for

the other side.

COURT.—I presume you would have a right to

have other physicians present, if you desire.

Mr. SPENCER.—AVe have no objection to that.

COURT.—Do you object to the order being made,

then?

Mr. PETERSON.—No, your Honor.

COURT.—Very well. Let the examination be

made during the noon hour.

Cross-examination.

(Questions by Mr. SPENCER.)
Mr. Lassila, have you ever had your arm broken

more than once?

A. Yes, sir.
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Q. You had your arm broken since you had it

broken at the mine %

A. I had it dislocated once.

Q. How lon^ after you had your arm broken at

the mine was it broken the second time?

A. Three months, sir.

Q. Three months? A. Yes, sir.

Q. Broken in the same place % A. Yes, sir.

Q. How did that happen ? A.I fell on it.

Q. Where?

A. While I wa?i down town on a trip from the

hospital.

Q. That was here in Portland that you broke it

the second time ? A. Yes, sir.

Q. Do you remember the date ?

A. It was the 15th of June.

Q. Last June ? A. Yes, sir.

Q. You didn't think it was necessary to tell us

that when you were on the stand Saturday ?

A. No—yes, sir.

Q. You didn't think it was necesaary?

A. No, sir.

Q. When were you born ?

A. 1890—June 2d.

Q. How old were yon when you came to this

country? A. I was born in this country.

Q. Born in this country ? A. Yes, sir.

Q. Never been in the old country ?

A. Yes, I was, on a trip.

Q. On a trip? A. Yes, sir.

Q. Where were you born in this country ?
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A. Islipeming, Michigan.

Q. And how long did 3^011 live in Michigan ?

A. Lived there till I was little over—about two

years.

Q. Two years'? A. Ye?, I think so.

Q. Then, where did you go ?

A. Why, we come to Wyoming.

Q. How long did you live there ?

A. Lived there—I don't know how many years

that was—two or three years—I ain't sure.

Q. Tvv^o or three years ? A. Yes, sir.

Q. Then where did you go ?

A. Come down to Coos Bay, Oregon.

Q. How long were you at Coos Bay, Oregon "?

A. Lived down there about seven years.

Q. And there is where you went to school *?

A. Yes, sir.

Q. LIow long did you go to school in Coos Bay?

A. I went there four grades,.

Q. Four grades? How many years?

A. Four years.

Q. And then from Coos Bay—you were seven

seven years ? A.. Yes, sir.

Q. Four years in school ? A. Yes, sir.

Q. And what grade did you stop at, did you say ?

A. Fourth grade.

Q. Fourth grade? A. Yes, sir.

Q. What did you do in Coos Bay besides going

to school ?

A. I was there with my parents all the time.

Q. Did you work any ? A. No, sir.
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Q. Then from Coos Bay, where did you go "?

A. Made a trip back to the old country.

Q. How long did that take ?

A. That was four years, I think.

Q. Four years in the old country ?

A. Yes, sir.

Q. And then when you came back from the old

country, where did you go ?

A. I come to Washington.

Q. Burnett, did you call it ? A. Yes, sir.

Q. And how long were you there %

A. I was there about nine months.

Q. And then where did you go ?

A. Why, I went doT\Ti to Coos Bay, Oregon.

Q. And how long were you at Coos Bay?

A. I wasi down there about eight months.

Q. And then where did 3^ou go from Coos Bay ?

A. I come to Portland.

Q. How long were you in Portland?

A. I think I was here about three months.

Q. Three months? A. Yes, sir.

Q. Then where did you go ?

A. I have been down in Oregon—Coos Bay—and

I have been up in Washington now. I don't know

how long I stopped in each place.

Q. Well, now, when was it you were in Portland

this time you say you were here about three months ?

A. Why, I come here May 10th, and left August

4th.

Q. Now, what year was that ?

A. It was 1908.
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Q. Then you went back to Marshfield? Did you

go down to Mar.shfield then, after August 4th?

A. I was up in Washington for a week, and then

I went down in Marshfield, Oregon.

Q. Then you stayed 'at Marshfield until you got

hurt?

A. No, sir, I didn't get hurt down there.

Q. You got hurt at Bunker Hill?

A. That was after I got hurt I went down there.

Q. Oh, after you got hurt, you went down there?

A. Yes, sir.

Q. Your father is a miner, is he ?

A. Yes, sir.

Q. Worked in coal mines a good deal, has he?

A. Yes, sir,

Q. All his life, pretty near ? A. No, sir.

Q. How many years ?

A. He worked four years now.

Q. He worked four years there at Burnett, did

he ? A. Yes, sir.

Q. Did he ever work in any other mine any place

else?

A. He has worked a little some places. I don't

know where he has worked.

Q. All the time he worked at Burnett there, were

you there ? A. No, sir.

Q. How much of the time were you at Burnett,

Washington, when your father worked in a coal mine

there? A. Nine months.

Q. Do you know the name of that coal mine ?

A. Burnett, Washington.
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Q. Has the mine itself got a name, do you know ?

A. It is the South Prairie Coal Company.

Q. And .you worked in that mine yourself ?

A. YeB, sir.

Q. What did your father do in that mine?

A. Why, he was digging coal at the time.

Q. And what did you do in the mines ?

A. I was loading cars.

Q. Didn't do anything but load cars and driving

mule ?

A. No, sir ; except I worked two months outside,

in the blacksmith-shop.

Q. They employ a good many mien uyj there, do

they, in this mine at Burnett 1

A. Why, there was about 200.

Q. You were acquainted with them, and spent

some time with them, I suppose, talked to them more

or less when you worked there?

A. No, sir. I done my own duty there. I wasn't

with nobody else.

Q. Never went any place where you met the other

boys in the mine ?

A. Only wdiat was doing driving and loading.

O. Heard your father talk about the mine more

or less, didn't you?

A. No, sir. I ain't got no interest in it; when I

am out of the mine, I don't talk mine.

Q. You don't talk mine when you are out of the

mine ? A. No, sir.

Q. Just talk when you are in the mine ?

A. Yes, sir.
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Q. So your father never talked anything with

you? A. No, sir.

,Q. Ever have any accidents up there in the mine

at Burnett, Washington ? Ever have any accidents ?

A. What is that?

Q. Was there ever anybody hurt up there in

Burnett, Washington, Avhen you were there in the

mine ?

A. There were two drivers hurt while I was there.

Q. You heard of them ?

A. Yes, sir.

Q. Anybody else hurt while you were there?

A. No, sir.

Q. Nobody else hurt except these two drivers

while you were there ? A. No, sir.

Q. If there had been anybody else hurt, you would

have heard about it ? A. Yes, sir.

Q. I believe you say you worked in a stone quarry?

A. Yes, sir.

Q. Where? A. Down in Coos Bay, Oregon.

Q. What did you do in the stone quarry ?

A. We was breaking rocks there.

Q. And what did you use to break the rocks ?

A. Big sledges.

Q. That is all you did there ? A. Yes, sir.

Q. What was the name of that stone quarry ?

A. It was up on Coos Eiver. It belongs to Mc-

Lean & Masters.

Q. Did they blast the stone out there ?

A. Yes, sir.
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Q. The}^ didn't tunnel in and bring it out that

way? A. No, sir.

Q. Just blasted it out?

A. Just blasted it off tlie side of the hill.

Q. You saw that done ? A. Yes, sir.

Q. Now, you have no other way, have you, to

prove your age? You have got no papers, or no

books, or anything to prove your age, have you ?

A. No, sir.

Q. Your father or mother not here—anybody to

tell us besides yourself ? A. No, sir.

Q. Of course, all you know about it is what you

have heard them say? That is all you can know

about it, isn't it? A. Yes, sir, that is all.

Q. You never saw any record of it, did you ?

A. No, sir.

Q. What? A. No, sir; except what I heard.

Q. Now, Leander, you say that the first few days,

as I understand you, you worked on the outside of

the mine ? A. Inside of the mine, cleaning up.

Q. Inside? A. Yes, sir.

Q. Where 5"ou worked inside, was it timbered

around you? A. Yes, sir.

Mr. SPENCER.—We have a model here, we

would like to set up.

COURT.—Very well. Proceed with the examina-

tion.

Q. Now, when you first went to work in there, you

say you worked inside, cleaning ditches and the

track ? A. Yes, sir.
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Q. And there was a car on the track there, that

ran back and forth hauling stuff ? A, Yes, sjr.

Q. How long do you say you worked at that %

A. I worked at that about a month.

Q. Now, you did work in tunnel No. 2, did you ?

A. Yes, sir.

Q. With one of the Stonelakes?

A. Yes, sir.

Q. You knew the Stonelakes in the old country,

did you ?

A. Yes, sir. I knew one of them in the old coun-

try.

Q. Which one ? A. Helmer Stonelake.

Q. Helmer was at work with you in No. 3, was he ?

A. Yes, sir.

Q. What is the other one 's first name ?

A. Alex. Stonelake.

Q. He worked with you in No. 2, didn't he?

A. Yes, sir.

Q. He was your partner in No. 2 ?

A. Yes, sir.

Q. How long did you work in No. 2 ?

A. I worked in there about a month.

Q. Now, what did you do in there ?

A. Why, we was cleaning out a big cave there,

shoveling dirt into the cars.

Q. There had been a cave in No. 2, and you were
down there with others taking out the cave ?

A. It had caved while w^e wasn't working there.

Q. You heard of that, and you were sent down
there to dig that out—that cave-in were you ?
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A. Yes, sir.

Q. As you dug it out, did you timber it up ?

A. Very few timbers. I didn't do the timbering.

Q. You and Stonelake did tlie timbering between

you, didn't you?

A. Xo, sir, there was a third man helping Stone-

lake.

Q. You helped some in the timbering, didn't you?

A. Very little.

Q. What did you do, now ?

A. I did most of the cutting of the timber. Stone-

lake and the other fellow took the measures, and I

cut them.

Q. Then, were you, or were you not Stonelake 's

partner, in No. 2 ? A. Yes, sir, I was.

Q. There weren't three of you partners, were

there ? A. Yes, sir, there was,.

Q. That is what you call it ?

A. Yes, sir, there were three of us in there.

Q. Three on the shift ? Is that what you call it?

A. Yes, sir.

Q. The most of the work you did you say was cut-

ting the timbers? A. Yes, sir.

Q. You saw them put them u]), didn't you?

A. No, sir.

Q. You didn't see them do that?

A. No, sir.

Q. Do you mean to say that you never put up any

timbers, or helped put up any timbers, in No. 2?

A. I helped put up a few, but I wasn't there most

of the time ; I was there sometimes.
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Q. Now, you say you cut tlieSiC timbers ?

A. Yes, sir.

Q. Where was it you cut them ?

A. I cut them out about one hundred feet from

where they was timbering.

Q. In the tunnel ?

A. Outside, towards from the end of the tunnel.

Q. At the mouth of the tunnel, outside ?

A. Out there towards the mouth of the tunnel, yes,

sir.

Q. Then when you got them cut, how did you get

them down to where they were putting them up %

A. Carried them in there.

Q. You carried them in yourself?

A. Sometimes I helped, if they was heavy; and if

they was lighter, I didn't.

Q. When you were working in there, you did help

put up a frame or two, did you ? A. Yes, I did.

Q. Did help put in a little lagging, did you %

A. No, sir.

Q. No lagging? A. No, sir.

Q. Not a stick ? A. No, sir.

Q. Never handed anybody a piece of lagging to

put up, did you ?

A. Yes, sir, I handed them some.

Q. Now, then, you would hand a piece of lagging

to Stonelake and this other fellow ?

A. Yes, sir.

Q. What was his name?
A. Helmer Finlay.
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Q. Now, when you were working in there, taking

out this large cave-in, was there any smaller cave-in

while you were working in there ?

A. No, siir, it didn't cave in; only the loose stuff

what come down, what was loose already.

Q. Then, as I understand you, when you were

working in there, once in a while some loose stuff

would come down ?

A. Yes, sir ; when we would shovel it up so steep

that it would come down there ; but we always made

it come down ourselves.

Q. You say you worked there about a month?

A. Yes, sir.

Q. Not over that?

A, Why, I ain't sure. I ain't sure whether I

worked over or not.

Q. Well, while you were working in there in 2,

now, did any stuff ever come down from the top ?

A. No, sir, not off the roof.

Q. Just from the side ?

A. Just what was loose there.

Q. Then, I believe you said you worked in No. 8 ?

A. I worked down there, yes, sir.

Q. What did you do there ?

A. I was cleaning out a big siunp.

Q. Did they have to do any timbering ?

A. No, sir, we didn't do any timbering there.

Q. Now, when you were working in No. 2, in this

big cave-in, how much timbering was done there?

How many feet, about?

A. There was about four sets put up.
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Q. No more than that ?

A. No, sir, not while I was there.

Q. Then, did you work where they were doin^ any

timbering besides No. 2 until you went to No. 3 ?

A. No, sir.

Q. Not a bit? A. Not a bit.

Q. When you got into No. 3, how far had you got

in timbering before you got hurt ? Just about ?

A. Why, we was in about fifty feet from where

I got hurt.

Q. Only fifty feet from the mouth to where you

got hurt?

A. No ; from where we started in working.

Q. But it had been retimbered from the mouth,

I suppose, down to where you got hurt ?

A. Yes, sir; some sets it hadn't been.

Q. About how far was that ?

A. That was in about, as near as I can guess,

about 300 feet. I ain't sure. I never measured.

Q. Did you work from the time they began re-

timbering No. 3 till you got hurt—did you work on

the whole distance?

A. No, sir, I laid off some days.

Q. But you did some work on the first, and some

work along clear to the place you got hurt, did you ?

A. Yes, sir.

Q. About how long did you work in 3 before you

got hurt?

A. Why, I was in altogether about two weeks, I

think ; but I laid off some days, and I don't know how

many.
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Q. Now, Leander—is that 3^our first name?

A. Yes, sir.

Q. Do you know wMcli way was north down at

the mine?

A. No, sir, I don't know the north or the south.

Q. Not in the mine ? A. No, sir.

Q. Do you know which way is north here in the

courthouse? A. No, sir.

Q. Well, it doesn't make any difference. Now,

Leander, we will suppose that this is where you

started down in the tunnel. Just get that in your

mind that way, if you please. A. Yes.

Q. Now, the way you did this timbering, you

would i^ut up these side pieces, wouldn't you?

A. Yes, sir.

Q. You call them sets, don't you?

A. Yes, sir.

Q. Now, to make a set takes the two side pieces

and a cap; is that right?

A. Yes, sir, that is the way it is.

Q. Yes. Do you know about the size of these

side pieces?

A. No, sir, I don't know the exact size. Some

are smaller and some are larger.

Q. Do you know about the size of the cap ?

A. No, sir, I couldn't tell.

Q. Well, now, Leander, would you do it this way?

You would put up this set here, and then this set

up here; and then do you call this lagging on the

sides ?

A. That is what they call it, yes, sir.
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Q. And then yon would put lagging on the sides,

would you? A. Yes.

Q. On both sides ?

A. Yes, sir, supposed to.

Q. And then laggings on the topf

A. Yes, sir.

Q. Did you put the side laggings on first, ordi-

narily ?

A. Why, according to what kind of place it is.

Q. Yes, sometimes one way and sometimes the

other ? A. Yes.

Q. Well, I don't know much about it, Leander;

you knovv^ more about it than I do. If I state it

wrong, tell me. I don't mean to misstate it. This

day, Leander, you got hurt, there were two shifts,

weren't there? A. Yes, sir.

Q. Day shift and night shift? A. Yes, sir,

Q. You belonged to the night shift?

A. Yes, sir.

Q. And Stonelake was your partner?

A. Yes, sir.

Q. The one that you didn't know in the old coun-

try?

A. Yes, sir, he was the one I knew in the old coun-

try.

Q. He was the one you knew in the old country?

A. Yes.

Q. You went to work about 3:30 in the after-

noon ? A. Yes, sir.

Q. How long did you work ?
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A. I couldn't tell just exactly. Somewhere

around an hour, I guess.

Q. How long would you ordinarily work on a

shift? A. Why, we worked eight hours.

Q. So you would go to work at 3:30; and w^hen

was your time off, ordinarily?

A. It was half-past eleven or twelve o'clock.

Q. Now, Leander, w^hen you got down here the

day you got hurt, this set was up, w^asn't it?

A. Yes, sir,

Q. And this set was up ? A. Yes, sir.

Q. It had been put up, or they had been put up by

the day shift, for all you know?

A. Yes, sir, that is all I know\

Q. And over here on the right hand side as you

went down in the tunnel—I don't want to mislead

you now ; if I don 't see it right, now tell me—but, as

I understand it, on the right-hand side as you went

in the tunnel, the day shift had placed four lagging

over on the right-hand side?

A. Yes, sir. I ain't sure whether there was four.

I ain't sure what there was,

Q, Three or four or five—something like that?

A, Something like that, yes, sir,

Q. And was the lagging on the right-hand side

clear over to w^here it ought to be on the right-hand

side? A, Yes, sir.

Q. Over where the top should come?

A. Yes, sir.

Q. Now, Leander, wasn't there, between these

two sets that the day men had put up—I would like
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to call these two sets "A" and "B"; I will mark it

right here "A" and ''B'"—between those two sets

"A" and "B," put up by the day shift, there was

this old set in there, vv^asn't there?

A. Yes, sir.

Q. And the cap, or the top piece of the old set,

which I will call *'C," was broken, wasn't it?

A. No, sir.

Q. When you were working there, this was not

broken at all ? A. No, sir.

Q. It was solid? A. It was solid, yes, sir.

Q. You are sure of that ?

A. Yes, sir, I am quite sure.

Q. Now, you started in, and you put in four

pieces of lagging, did you—you and Stonelake ?

A. Yes, sir, about four pieces.

Q. And you were trying to put in a fifth one when

you got hurt ? A. Yes, sir.

Q, And this is north ; I will tell you that.

A. Yes.

Q. This stands north, and when we got into the

tunnel we go down north. Now, you put your lag-

ging, you and Stonelake put your lagging on top

here, that direction, w^hich would be west of what

the day men had? At least, this way?

A. Yes, sir.

Q. Jam up against what they had put up ?

A. Yes, sir.

Q. Now, Leander, where was this piece of coal

that you were trying to pick out ? Was it over here ?
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A. It was more on this side. Just about that

there collar—the middle one—"C."

Q. Just above that?

A. The "C" set ought to be up closer to this "A"

set. It has got to be right up close to it. It is about

a foot apart between the sets.

Q. Now, this piece of coal that was in the way

of the lagging—there is one, two, three, four; we

will put on four pieces of lagging; now, it might

have been the fourth or fifth ?

A. Now, put on three more laggings on this side.

There vv^ere three old ones on this side.

Q. Three old ones over here ? A. Yes, sir.

Q. On the west side? A. Yes, sir.

Q. Now, you had put in four, probably, and you

started to get in j^our fifth, and you had a little

trouble getting it in, didn't you? A. Yes, sir.

Q. When you started to put in the fifth one, you

were putting them in this way ?

A. Yes, sir. No, we put them in from between;

from the bottom set.

Q. See if this is right. You would put it up

through this way, would 3"ou? A. Yes, sir.

Q. And then try to get back under there ?

A. Yes, sir.

Q. Now, you found a little piece of coal there,

did you ? A. Yes, sir.

Q. Now, Leander, how far was it from the piece

of coal down to the cap?

A. Wh}^ it was about—^liow do you mean ?
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Q. I mean the piece of coal that was in your road,

how far was that piece of coal—the bottom of the

piece of coal that was in your road—how far was

that from the cap?

A. It was about on the level of the cap. It

wasn't right above the cap here. It was above that

"C'cap.

Q. I will put it to you another way. How much

of the coal would you have to get off, that small piece

in the road there, to get your lagging in ?

A. Why, just a little piece that was there, about

the size of the end of my thumb. That was the only

thing.

Q. Well, would you say that that was half an

inch in the road?

A. Just about. Xo, it was about an inch in the

road.

Q. About an inch in the road? A. Yes.

Q. If you had an inch off, you could have got in

your 3x3, could you?

A. It wasn't no 3x3 's at all. They wasn't no

three inches thick.

Q. Well, now, if you had a half inch of this coal

off, you could have got your lagging in, could you ?

A. If you had an inch off.

COURT.—He said an inch.

Q. About an inch ? A. Yes, sir.

Q. Then, from the bottom of this coal that was

in the road down to the top of the cap, where you

were trying to get your lagging, how far would you

sav that distance was?
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A. Why, it was, up to the bottom of the coal, it

was about three inches thick, or just above the cap;

about three inches up higher than the cap is.

Q. I don't understand you, or you don't under-

stand me. You say there was three inches between

the coal and the cap?

A. Up, yes; just say enough to get the lagging

in there. It wasn't no higher than that down there.

Q. Either I misunderstand you, or you misunder-

stand me. If there was three inches space, you

could have got your lagging in?

A. But that there piece of coal was up there at

that other end ; we had to lift it up, and that piece

of coal that was there by cap ''C" was the one that

held it there. It wasn't there by cap "A" at all.

Q. I understand. Now, when you were trying

to get this in, Stonelake was picking with his pick

to get this coal out, was he ? A. Yes, sir.

Q. Now, about where was he standing when he

was picking?

A. He was standing about right here, where the

space is under the new cap there.

Q. He was standing back under the new cap,

about here ?

A. No, this way further; just about where the

piece of coal was there.

Q. He stood there trying to use his pick ?

A. Yes, sir.

Q. Under the new cap ''A"?

A. Under the new cap "A," yes, sir.
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COURT.—The jury cannot see that, Mr. Spencer.

JUROR.—I understood him to say his partner

was standing under the cross-beam there.

Q. Now, if I understand you, your partner, Stone-

lake, stood under the new cap "A," about the mid-

dle of the cap ? A. More on the west side.

Q. Would you say one-third of the distance be-

tween the two sides ?

A. Well, he was standing right where that piece

of coal was to be taken from.

Q. Now, you saw him work with the pick, did

you % A. He was working at it, yes, sir.

Q. What did you say to him, or he say to you*?

A. Why, I didn't want him to do all the work,

and I had the bar in my hands, and I told him to let

me knock it off, because he couldn't get at it with a

pick.

Q. Now, you were up here ?

A. Yes, I was coming in from this end.

Q. Coming in from the south end. Now, he was

standing, we will say, just a little piece in there

—

suppose he was standing there?

A. Yes, sir, just about there.

Q. You came down this way, didn't you?

A. Yes, sir.

Q. You had the iron bar in your hand ?

A. Yes, sir.

Q. Now, did you go to that side of him, or this

side? A. That side there.

Q. You went around here? Where did you

stop ?
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A. I stood just under tlie new laggings there.

Q. Just about right there?

A. Yes, sir; a little further over than that—to-

wards that post "A."

Q. A little more?

A. Yes, just about right there.

Q. And you took this bar, and struck this piece

of coal hanging down there ? A. Yes, sir.

Q. And then it all came upon you %

A. It all came down upon me.

Q. The first jab you made?

A. Yes, the first jab I made.

Q. Had you anywhere, Leander, in putting the

lagging, before the place you got hurt, had you put

anything between the lagging and the roof?

A. No, sir.

Q. You never had done that? A. No, sir.

Q. Not anywhere? A. No, sir.

Q. Never had seen that done? A. No, sir.

Q. Now, you understand what I mean; I mean,

if there is a space between the lagging and the roof,

3^ou never blocked that up any time ?

A. Yes, sir, we blocked that up when there was

a space.

Q. Was there any space, Leander, here between

the roof and the lagging?

A. I don't know, because them laggings was put

there before we come. We didn't put those.

Q. When j^ou put in your other three or four lag-

gings, couldn't you tell whether it was blocked up or

not?
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A. No, sir; because the day shift had already

put that lagging so tight to the coal we didn't see it

there.

Q. You did put three or four more?

A. Yes, sir.

Q. When you were putting those, couldn't you

have looked up and seen whether those were blocked

or not? A. No, sir, we didn't notice.

Q. When you were putting in your laggings, you

could have seen if there were any there ?

A. It is all level up there. We didn't look. It

was all supposed to be level, because the rest of it

was and we didn't know there was none caved off

the sides.

Q. Stonelake stood right where he was when he

had the pick, when this thing fell down?

A. Yes, sir.

Q. Your bar hit you—caught you across the arm ?

A. The end of the bar was under here. It was

sticking under here. The bar was in my hand. It

fell right down against my arm.

Q. You lost consciousness, didn't you? It

"knocked you out," as the boys say, didn't it; or

can you remember?

A. Well, I can't remember; but I think I was

unconscious.

Q. It hit Stonelake, too, didn't it? You heard

afterwards ?

A. The old collar hit him, the one that was there

before #C.
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Q. From tlie time this struck you, after the first

jab, from then on you didn't know anything until

Stonelake had you pretty near out of the tunnel, did

you?

A. Why, no, sir. I was under there awhile, and

I started in to halloo when I did come to. I wasn't

unconscious very long.

Q. I understood you to say, Saturday, Leander,

that you were unconscious, and the first thing you

knew was when Stonelake was taking you out ?

A. When he was taking me out of the dirt pile.

Q. Not out of the tunnel *?

A. Not out of the tunnel, no, sir.

Q. You regained consciousness, then, before they

got you out of the dirt pile %

A. Yes, sir. He couldn't have got me out there

if I didn't.

Q. You had to help yourself out; is that it?

A. Yes, sir.

Q. He could have dug you out?

A. No, sir, he couldn't.

Q. Why not?

A. The rock was too heavy for him; he couldn't

handle it alone.

Q. After you were dug out, you got out and were

dug out—put it that way—did you look to see what

had happened? A. Yes, sir.

Q. Eight then and there?

A. Yes, sir. I started to look for my cap, and I

looked at the thing then.

Q. Now, as I understood you to say Saturday

—
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A. It was Friday, sir.

Q. Weren't you here Saturday?

A. Yes, I was Saturday, yes.

Q. Well, as I say, as I understood you to say Sat-

urday morning wlien you were on the witness stand

—

A. Yes, sir.

Q. You said the lagging that you used this after-

noon when you got hurt were culls 1

A. Yes, sir. No, they wasn't culls. They was

thin laggings.

Q. Didn't you say they were culls'? Didn't 3^ou

say it was lagging that had been thrown aside before ?

A. Yes.

Q. You had helped throw them aside ?

A. Well, I might have helped. The day shift

done it, too, I suppose. I don't know which one

threw them aside.

Q. Ordinary lagging that you generally used

there, what was the size of it ?

A. Why, they was about two inches thick.

Q. About two inches'? A. Yes, sir.

Q. Weren't they 3x6 's? Wasn't that the regula-

tion size'?

A. Supposed to be; but there wasn't one out of a

hundred that was 3x6.

Q. Well, now, Leander, when you went down

there and found this half inch stuff, some ends

—

A. Yes, sir.

Q. You knew that was bad stuff to use, didn't

you?
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A. No, sir ; they was sent down there to be used,

and we had to use them.

Q. Well, now, you had been throwing them out.

What did you throw them out for if they were good

stuff?

A. I don't know. It is just natural for anybody

to pick out the finest, and use them first.

Q. You mean to say that for all you knew this

half inch stuff you had culled out and thrown out

before was just as good as any stuff?

A. That was sent down there to be just as good.

Q. What?
A. They was sent down there to be used. We

supposed we had to use them, whatever was sent down

there.

Q. Had you ever done any cribbing right along

here in this same tunnel, where you had used QxQ 's ?

A. Yes, sir, in one place.

Q. One place only? A. Yes, sir.

Q. Well, you know that 6x6 will hold up more

than half-inch stuff, don't you?

A. Why, yes, sir, I suppose it would.

Q. And this tunnel had caved in, hadn't it, in

places ? You were digging it out ?

A. It had caved in before we come to work there,

yes.

Q. Did you ever see that paper before, Leander?

A. Yes, sir, I seen it.

Q. Is that your signature to it?

A. Yes, sir.
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Q. You knew what was in here when you signed

it?

A. T. C. Russell read it to me, but I didn't read

it myself.

Q. Well, what it states there, is that true—what

you say in that? A. Yes, sir, it is true.

Mr. SPENCER.—I want to offer that in evidence.

Marked Defendant's Exhibit ''A."

Q. You worked in No. 6 some, too, didn't you?

A. When I first started on the work, the first few

days I worked in No. 6, yes, sir.

Q. What did you do there ?

A. Cleaning up track.

Q. Wasn't any timbering going on there then?

A. No, sir.

JUROR.—Were you employed as a miner, a per-

son that understood timbering, when you were em-

ployed ?

A. I wasn't employed as a miner when I first

started, no, sir. I was employed as a roustabout, to

clean track and doing such work.

JUROR.—Well, you did timbering, did you?

A. No, sir, not before.

JUROR.—Do roustabouts get the same wages as

timbermen ?

A. Why, I don't know; I don't know how they

are.

Q. You know that you did ^et the same wages as

a timberman, don 't you ?

A. Why, I don't know whether the timbermen get

the same or not.
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Q. You knew that you got the same wages that

the Stonelakes did, didn't you? A. No, sir.

Q. You don't know what they got?

A. No, sir.

Q. You never talked that over'? A. No, sir.

Q. You don't know what roustabouts get?

A. No, sir.

Q. Now, according to your ot\ti story, how long

do 3'Ou say you worked outside before you went in-

side? A. I didn't work outside at all.

Q. Not for a minute? A. No, sir.

Q. You were hired, you say, as a roustabout, and

never worked outside a minute?

A. No, sir. I said the time I was hired as a

roustabout, I worked down on No. 6 gangway, and

then was put up on No. 1, taking up track on the

other end of the line.

Q. From the time you went there till you got hurt,

how many days did you work outside ?

A. I worked about four days outside.

Q. All the rest of the time you worked inside ?

A. Yes, sir.

Q. For all j^ou knew, you got the same wages as

the rest of the boys working inside?

A. Yes, sir.

Q. Worked right along with them?

A. Yes, sir.

Q. Now, did you say Saturdaj^ you haven't done

any w^ork since you quit—since you got hurt ?

A. Yes, sir.
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Q. Haven't done a thing? A. No, sir.

Q. Haven't earned a dollar? A. No, sir.

Defendant's Exhibit "A" was received without ob-

jection, and read in evidence as follows:

[Defendant's Exhibit **A."]

"BEAVER HILL COAL COMPANY.
"Beaver Hill, Oregon, Sept. 2nd, 1908.

"STATEMENT.
"In company with Healmar Stonelake, I went to

my place of work March 13th, 1908.

"We were repairing, re-timbering and making

safe No. 3 gangway. At this particular point the

timber was too low. We were putting up new tim-

bers making them higher and taking out the low col-

lars. On this particular afternoon we found that

the day shift had just finished putting up a new set

of timbers and had 3 or 4 pieces of lagging extended

from this set to the next new set immediately back

from it and over the top of the old one, or lower sets

of timber. After working at the place I went back

to Sam Green's chute, which would be about 100 ft

from where we were working. ¥/hen I came in my
partner was making room for to extend the lagging

over the timber. To do this, he had to cut the coal

from the top of the outside new set spoken of. He
was using a pick but was not able to cut it all out

as the old set was in the way. The lagging lacked,

perhaps % inch of going into place and to make
room for this, I took a steel bar, which we had with

us, and which was about 4 ft. long, V/g inch in diam-
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eter, and using the point was trying to cut enough

coal to make room for the lagging. At the first blow

the coal and rock came down on top of me, and I

remember no more until my partner was taking me

out from under the fallen roof.

'' (Signed) LEANDER LASSILA."

Q. Now, Leander, jou said this is true that 3^ou

said in there ? A. Yes, sir.

Q. Now, the last sentence I read there, "At the

first blow the coal and rock came down on top of me,

and I remember no more until m}^ partner was tak-

ing me out from under the fallen roof."

A. Yes, sir.

Q. Now, you said here, "He (Stonelake) was

using a pick, but was not able to cut it all out as the

old set was in the way. The lagging lacked, perhaps

% inch of going into the place." That is true, is it?

A. Yes, sir.

Q. To-day, though, you want it an inch, don't

you?

A. Why, it was an inch. I didn't say that time

neither whether it was an inch or half an inch. Rus-

sell says, "Supposing it is," he says. That is how it

is.

Q. Well, Leander, if there was an inch space

there, or half an inch, either one, you had lagging so

thin you could have stuck it in there, hadn't you?

A. No, sir; that was hanging down so low.

Q. Well, if there was an inch, now, between this

coal that was in the road—if there is an inch space

there, you could stick a half inch in there, couldn't



vs. Leander Lassilla. 11

(Testimony of Leander Lassila.)

you ; if there was an inch space, half an inch will go

in an inch, won't it?

A. I don't understand that, what you mean.

Q. This is what you call an air-chute, where you

were working in No. 3, wasn't it?

A. It was a gangway.

Q. Well, it was for the purpose of getting up into

the mine?

A. I don't know what purpose it was for. We
was just told to go in No. 3 and clean up caves.

Q. No coal was ever loaded out of there you know
of?

A. I don't know. I never worked in there be-

fore.

Q. The idea, I suppose, in fixing up this new tim-

bering was because the old was more or less broken

down, was it, and out of shape?

A. I don't know the idea. I was just sent in

there to clean out the caves. There was a few caves

in there.

Q. Some caves ?

A. Yes ; we was supposed to take them out.

Q. Were there some sets in there, old sets ?

A. There was a few sets broken in there, where

the cave was.

Redirect Examination.

Q. Now, do you know, Leander, what broke this

cap here—'

' C " ?

A. Why, it wasn't broken at all.

Q. Oh, it wasn't broken? A. No, sir.
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Q. Well, now, I understand you to say that this

little piece of coal that you were getting off was in

here some place?

A. Just above that there lagging, right where

your pencil is.

Q. Above this lagging? (Eeferring to model.)

A. No, that top piece, where your pencil is there.

Q. And you were standing here, you say ?

A. Yes, sir
;
just about right there.

Q. Well, could you have stood any other place.in

trying to knock that off, and knocked it off?

A. No, sir, I couldn't have.

Q. Now, since this model is up here, I will ask

you which of these laggings broke when this stuff

came down ?

A. The new ones; most of the new ones broke;

and these three old ones also broke.

Q. These three old ones on this side ?

A. Yes, sir.

Q. And the new ones, you say, over here ?

A. Yes
;
part of the new ones broke ; I don't know

exactly how many.

Q. Where at did they break? Which ones?
This side or this side ?

A. Some broke on the side, and some broke in the
middle here. Different places there.

Q. Now, how high is it from here, Leander, up to

above these lagging here—the roof?
A.^ Why, it is about—well, I just couldn't say;

but it is just about seven feet, some place like that;
maybe more, maybe less; I ain't sure.
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Q. Now, about the hollow space up in here above

these laggings : do you know if there was any hollow

space in there? A. No, sir, I don't know.

Q. Was there any hollow space above these you

were putting in*? A. No, sir, none at all.

Q. Was there any hollow space above this last

one, that the shift before you put in ?

A. No, sir.

Q. Now, that statement that counsel has shown

you, Leander—where did you sign that at? ^

A. Beaver Hill, Oregon.

Q. Who wrote it out?

A. Why, T. C. Russell was there.

Q. And that was signed after you went down

there, was it ? A. Yes, sir.

Q. Did you read it over after it was written off ?

A. No, sir, I didn't.

Q. Do you know whether or not Mr. Russell read

it as it is written there?

A. No, sir, I ain't sure.

Q. Who is Mr. Russell?

A. He is the superintendent of the mine.

Mr. SPENCER.—This gentleman right here.

Q. What position did he occupy down there with

the mine at that time ? A. Superintendent.

Recross-examination.

Q. Well, now, Leander, didn't you say, when I

examined you about that statement, that Russell did

read it to you?

A. Russell read it to me, yes, sir.
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Q. Didn't yon jnst say to yonr own lawyer now

he didn't read it to you?

A. I says lie read it to me, but I don't know

whether he read it wrong.

Mr. PETEESON.—I asked him if he knew Mr.

Russell read it correctly.

Q. You say what you say in there is true, don't

you % A. Why, yes, sir.

Q. Now, Leander, when I was examining you,

didn't you say to me that you did not know whether

there was an3^thing above the lagging here between

the two new sets you were working on?

A. I says I didn't know.

Q. Didn't you say to me that j^'ou could have

looked up there, and could have found out, but yoii

didn't look?

A. I didn't say I could have looked. I said I

supposed because the last lagging was on tight with

the roof we didn't look up there, because we sup-

posed it was all the way that way.

Q. You didn't look up there? That is a fact,

isn't it?

A. No, we didn't look up there.

Q. As I understood you to say, in answer to Mr.

Peterson's question, that the roof came clear down
to the lagging? A. Yes, sir.

Q. How do you know, if you didn't look?

A. Because the new laggings we was putting up

—

I don't know about the other ones, but the new ones

we was putting up.
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Q. You don't know whether the lagging here that

the day shift had put up before you—you don't know

whether it was blocked up, or whether it was up to

the roof or not? A. No, sir.

Q. But when you put in your laggings, do you

know whether they came up to the roof or not?

A. They come up to the roof ; fit right up.

Q. What?
A. They come up pretty near to the roof; that was

maybe an inch space, and we couldn't fill it more

—

an inch, maybe two.

Q. Across the whole length that was up to the

roof?

A. Yes, where we put the laggings up, because we

had to dig space for them.

Excused.

[Testimony of Hyalmar Stonelake, for Plaintiff.]

HYALMAR STONELAKE, a witness called on

behalf of the plaintiff, being first duly sworn, tes-

tified as follows:

Direct Examination.

(Questions by Mr. PETERSON.)
Your name is Hyalmar Stonelake?

A. Yes, sir.

Q. How old are you, Hyalmar?

A. I am 23.

Q. Where do you live ?

A. I live down at Coos Bay.

Q. Have you been employed in the Bunker Hill

coal mine? A. Yes, sir.
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Q. Were you working there at the time Leander

Lassila was hurt? A. Yes, sir.

Q. How long had you been working there before

that time, Hyahnar?

A. Well, I started to work in November—15th of

November.

Q. Of what year? A. 1907.

Q. Who hired you there ?

A. Charley Wickham.

Q. What did you hire out to do there ?

A. Well, I didn't hire out to anything. I just

come there to work.

Q. What did you go to work at ?

A. They put me to work—No. 2 gangway first I

started.

Q. Who put you to work there ?

A. Leander Lassila, he was my partner.

Q. Who ordered you ? What boss told you ?

A. Charley Wickham.

Q. How long did you work in that place ?

A. Well, I worked there near till Christmas ; but

I was working between No. 6 and the rock tunnel;

but I don't know—I worked about a month or so

there for the company's work.

Q. Then what did you go to work at?

A. I went to work by contract.

Q. Whereat?

A. Numbers—between 5 and 7.

Q. That is mining coal, isn't it? A. Yes.

Q. Whom, if anybody, did you work with?

A. A fellow named Yucell.
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Q. Did you ever mine coal before ? A. No.

Q. What kind of a man was Andrew Yucell ?

A. He is a miner.

Q. What did you do in there with Andrew Lucell

mining coal?

A. I was drilling the holes, and working coal,

pack the timbers, and kind of help him work.

Q. You say you were doing helper's work?

A. Yes.

Q. How long did you work with Andrew Yucell %

A. I worked, as near as I can remember, I started

to work about four days before Christmas, and I

worked about eight or nine days in that month.

Q. In December?

A. Yes. Well, I don't know how many days I

worked.

Q. Did you work there in January?

A. I worked there eighteen days in January.

Q. Did you work there in February?

A. Thirteen days.

Q. Worked thirteen days in February?

A. Yes.

Q. Then what did you do?

A. I quit the contract.

Q. And what did you do then ?

A. I went and asked for a job with Walter

Holmes.

Q. What was Walter Hohnes? What job did

Walter Hohnes have there ?

A. He was the foreman of the mine then.

Q. What did you ask Walter Hohnes ?
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A. Well, I told Walter Holmes—we got kind of

row between us, me and my partner—and I told Wal-

ter Holmes, I said "I am not good enough miner to

work; I got to quit if you don't give me another job."

Q. And what did Walter Holmes say?

A. Well, he says, "Take your tools and pick and

shovel and come down tomorrow at half-past three."

Q. And what was he going to put you to work at?

A. Put me to work at No. 3 gangway.

Q. I will ask you, calling your attention now to

No. 2 gangway, whether or not he asked you to work

on contract there? A. Well, he said

—

Mr. SPENCER.—I will object to what Mr. Holmes

said about working on gangway No. 2, It has noth-

ing to do with this case.

COURT.—What is the purpose of this?

Mr. PETERSON.—The purpose of showing that

he sent a green man as a partner of this boy to work

there in No. 3.

COURT.—There is no allegation in the complaint

that this was caused by the negligence of an in-

experienced fellow-servant. I do not think 3^ou

ought to be permitted to show that.

Q. Now, Hyahnar, you went to work there in

gangwa}^ No. 3 with Leander, I believe ?

A. Leander Lassila.

Q. The place where Leander got hurt, you went

to w^ork there?

A. I started to work the first day of March.

Q. How long did you work in there, Hyalmar?
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A. Well, the nearest I can remember I worked

eight or nine days.

Q. Eight or nine days. And then Leander got

hurt? A. Leander got hurt.

Q. Now, was there anybody else working in there

with you and Leander?

A. Not on the same shift.

Q. There was another

—

A. There was another working on the day shift.

Q. How did that accident happen to Leander ?

A. The roof caved in.

Q. Well, just tell how it came about. Just tell, in

your own way, how it happened.

A. Well, we started to work at half-past three,

and then I came there in the mine, and I started to

work lagging up the roof. And I put the four lag-

gings in, and I started to put the fifth one ; and then

we had that old collar in the way, and I couldn't get

at to pick in. And then Leander, he was walking

right around in on this way; and he told me—he had

an iron bar in his hand—and he said, "Let me hit

that corner off with the bar," because that collar

wasn't, maybe, we will say, about an inch wide, and

about half an inch or so thick; and that lagging will

not quite go in high enough. Then I pulled my head

under there, because I was standing on the other

side of that old collar, and Leander was working

right around it; and as soon as I pulled my head

under that old collar, and come on this way, and

same time the old collar was hit me.

Q. Which collar do you call the old collar?
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A. That one that is between there.

Q. The one called "C"? A. Yes.

Q. Now, where did Leander stand—on this side

or that side of there? A. On that side.

Q. You tell me where, and I will put this piece

of paper around.

A. We didn't have so many laggings in the roof

there.

Q. You didn't have so man}^ laggings in the roof?

A. No.

Q. When this caved down, did any of these

laggings break *? A. Yes.

Q. Show us.

A. Well, there was a break right on the side. We
had three of them old ones on this side.

Q. These three old ones on this side?

A. Yes. That was no more on that side. We
haven't got them laggings on the center there.

Q. You think there wasn't as many on here?

A. No, sir.

Q. How does that look?

A. We had only five laggings up—four laggings

on; the fifth one we was putting on.

Q. I will ask you whether or not any of these

laggings broke? A. Yes, sir.

Q. How many?

A. Well, I couldn't tell how many it was, I know

it was two or three—three of them, anyway.

Q. Of these new laggings?

A. Yes, new laggings.

Q. That you just put in ?



vs. Leander Lassilla. 87

(Testimony of Hyalmar Stonelake.)

A. Yes, I was just piittirig in.

COURT.—Which ones broke—the ones to tlie side,

or the ones opposite the other?

A. The ones on this side here.

Q. Which one of these broke, now*?

A. Well, as near as I kno^v it was about there

somewheres—broke down that side.

COURT.—Over toward the wall?

A. Yes. These two or 3 laggings broke (point-

ing to model). Now, we had four laggings up. We
had kind of hole here in the roof.

Q. You say these laggings here broke?

A. Yes. These three laggings broke right here,

the nearest I can remember.

JUROR.—Did the timbers fall down at the time

the lagging broke ? A. Yes.

Mr. SPENCER.—The old ones or the new ones?

A. Old ones. That old collar that was hit me out

of the way.

JUROR.—^Did you intend to keep these old ones

in there at the time ?

A. Yes; because they was out of the way. We
were lagging up the roof.

Mr. SPENCER.—You didn't intend to leave the

old ones in? You intended to take them out when

you got the new^ ones fixed?

A. Yes; yes; when we got the new ones fixed,

then we intended to take them out.

Q. Now, how much stuff came down there ?

A. Well, I couldn't tell how much, but it came

a whole lot, because one rock was there what broke
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the arm of Leander; it was so heavy that I couldn't

lift it up ; and Leander was covered up all over.

Q. About how deep was it ? About how high was
the dirt on him?

A. It was about—well, I will say it is about a foot

and a half or two feet.

Q. And after that came down, did you help get

Leander out? A. Yes, sir.

Q. Well, how did you do it?

A. Well, first I was finding myself. I was laying

on the gangway, and we haven't got a light or any-

thing; and I was first thing hallooed to him, because

I couldn't hear anything. Then I went out for the

light. We had a lamp then a little ways out of the

gangway. I went to get that. And then I come—

I

heard that he was making a little kind of hallooing;

then I found out what it was. Then I started to

pick the dirt up, and get his head that I could get

the wind—get the air on his head, because there was

no air. And then I rolled all the coal and stuff out

'off on top of him; then I got his other arm loose;

then I couldn't get that other arm loose, because

there was a big rock on top of him, and I couldn't.

Then I went to get lever—put another one across

this, and kind of pr}^ him out.

Q. How did Leander get out ?

A. It was so heavy that I just held it up, and

then Leander says Will I get my other arm loose;

and he started that kind of loose stuff underneath,

that old rock ; and then he got hold of his arm again,

and he pulled him out.
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Q. He got hold of his broken arm with his good

arm ?

A. And he pulled hhn out; pulled that broken

arm out of that rock.

Q. Then, of course, you took him out of the gang-

way?

A. I went to pick him out there, and he couldn't

stand up. Then I found out afterwards, I got hold of

him, and he got some places blood was coming out.

Q. He had blood coming out?

A. Yes, blood coming so fast. Then I put him

sat down on top of the lagging what we had out

there, and pulled out my shirt, and wrapped him

down here on his arm, tight as I could. Then I took

him over to the saloon, and bring the bed up—I come

down and get it ; then I get it on the hospital—I took

it on the hospital.

Cross-examination.

(Questions by Mr. SPENCER.)
Did you know Leander in the old country—meet

him over there? A. Yes.

Q. When was that?

A. Well, near as I can say, it was nine or ten

years ago.

Q. How old was he then?

A. I don't know. Of course, he used to went by

my home. I know he was a kid then.

Q. You lived there then yourself, did you? And

he came back on a visit. Is that the way you under-

stand it, or did you know?
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A. He was come to this country, to the old

country.

Q. Do you know where he was born?

A. No.

Q. Well, when you saw him in the old country,

had he ever been in America, do you know?

A. Leander?

Q. Yes. A. Yes, he come to this country.

Q. He had been in America? But when you saw

him in the old country, when he was a kid, did he

come to this country after that?

A. Yes. Well, he was coming then, after I left.

Q. Well, had he ever been in this country when

you first saw him as a kid?

A. Yes, he was come to this country.

Q. You mean he had been here and gone back

there. Did you ever see this?

A. Well, that won't do me any good to look at it.

Q. Well, I don't know whether it does or not. 1

will ask you to look at it, and see whether it does or

not.

A. I can't read it anyw^ay.

Q. You can't read English? A. No.

Q. Is that your signature to that ?

A. Well, it is my name on it.

Q. Your name on it. Now, you can't read Eng-

lish? Do 3^ou remember of being down there at the

mine at Beaver Hill on the 31st day of August, 1908?

Were you in the company's office do^vn there that

day ? A. Yes.

Q. Was Walter Holmes there? A. Yes.
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Q. Was Mr. Russell there I A. Yes.

Q. Did they ask you at that tinie to sign a state-

ment"? A. Yes.

Q. You did sign one ?

A. Well, I signed one, hut I don't know what it

was.

Q. You don't know what it was. Is this the one

you signed?

A. Well, I don't know whether that is the one

—

well, I signed the one.

Q. You never signed hut one, did you?

A. Ko.

Q. When you were asked to sign this statement,

was it read over to you ? Did they read it to you ?

A. Well. I don't rememher.

Q. Well, would you sign a thing that they didn't

read to you?

A. I guess he read it to me. I am. not sure of

that. But I told Russell that same time that

wouldn't do any good.

Q. Why not?

A. Because I told him I don't understand that,

what it was.

Q. Well, now, I will read it to you, if the court

please.

Mr. PETERSON.—Let me see it.

JUROR.—What country was you born in?

A. Finland.

Q. What is the size of these laggings you were

using that day Leander got hurt? You want to tell

the truth. I believe you. Just tell what the facts
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are. That is what you ought to do, and that is what

you will do. A. Yes.

Q. Tell us the size honesth^

A. Size of the laggings?

Q. Yes.

A. They were supposed to be about 3x6, but it

wasn't.

Q. They were supposed to be 3x6?

A. Yes. But we always pick out, of course—us

miners doing that, we pick out the best one first; and

this lagging we left it on the side ; and that night we

hadn't got anything else, and then we got to use that;

and they was kind of sappy, and more kind of small

ones—thin ones.

Q. Just tell us how thin they were ?

A. Well, some about an inch, and some two inch.

Of course, it is kind of split timber. It might be

started about three inches one end, and might come

out about half an inch another.

Q. Do you really believe, of these four or five

laggings—you were putting in the fifth, weren't you?

A. Yes.

Q. Any of those four or five laggings you put in

there, were any of them a half inch thiok—had they

any that small ? A. No, not every one.

Q. I say, any one ?

A. Any one was a half inch ?

Q. Yes, any one of that five really, just honestly

—you ought to tell the truth—^was any of them a half

inch thick ? Can you swear to that and be truthful ?

A. Any of them half an inch thick ?
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Q. Yes.

A. I don't know. Of course, I never measured,

but they weren 't very heavy. I don 't know if it was

exactly half an inch.

Q. But, as a matter of fact, they all were sup-

posed to be 3x6? That is what they are supposed to

be? A. Yes.

Q. And they are split out, weren't they ?

A. Yes, sir.

Q. Sometimes they were split a little thin at one

end, isn't it? A. Yes, sir.

Q. That is all you mean to say? You wouldn't

say the lagging you used there that day Leander got

hurt, any of those five, was only half an inch thick,

could you? A. What we had that night

?

Q. Yes.

A. Yes, we had lagging there a little more than

half an inch; but I don't know if this time we put it

on the roof.

Q. That is what I mean. You are not able, from

your best recollection, you are not able to swear that

any one of these five you put in there were only half

an inch thick at any end?

A. No, I don't know that; but we had laggings

there.

Q. You had laggings laying around there which

were half an inch thick at one end?

A. Yes, sir.

Q. But when you got a lagging like that, you

threw it aside, didn't you?
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A. No, we didn't ; we got no laggings that night

—

we got to use that.

COURT.—I understand you picked out the best

laggings, and picked them up there from the pile

that you had ?

A. No ; the day shift picked out before.

COURT.—How is that?

A. The day shift was working. We always kind

of had big piles of laggings there.

Q. In your selections in putting the four or five

laggings on there, you picked uj) the best laggings

that you could find?

A. Yes. Of coui'se, we had kind of a—they send

d..own two or three carloads ; and then, of course, the

miners, they pick out the best ones, and leave the

small one and sappy ones ; and we hadn 't got the

laggings that night, except what was left there.

COURT.—Well, now then, of what was left you

picked the best, from what was left there, to put up

on this roof ?

A. Yes, sir; because we hadn't enough lagging to

lag that roof. Might be ten or twelve laggings there

altogether.

COURT.—But you were picking the best from the

pile all the time? A. Yes, sir.

COURT.—That was left there?

A. Yes, sir.

Mr. SPENCER.—I want to introduce this in evi-

dence.

Mr. PETERSON.—I would like to interrogate

the witness a little concerning it.
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COURT.—Very well.

(Examination by Mr. PETEESON.)
Q. Hyalmar, have you ever gone to school in this

country? A. No, sir.

Q. Can you read English? A. No, sir.

Q. Can you read writing of this kind ? Canyon
read that ? A. No.

Q. Did you read it over before you signed it ?

A. No.

Q. Well, now, did you understand it before you

signed it? A. No.

Q. Bo you know^ whether it was right or wrong

when you signed it?

A. Well, I did know it.

Q. I believe you said you didn't know. Did any-

body read it to you?

A. Well, I don't know if Eussell read it to me,

but I don't remember it.

Q. You don 't remember it ?

A. No. And I don't understand them all, any-

way, if it was read to me.

Q. How long have you been in this country?

A. I have been three years.

Q. Where have you lived during that time ?

A. Over at Coos Bay.

Q. All the time? A. All the time.

Mr. PETERSON.—I think, your Honor, that we

will object to the reading of that in the presence of

the jury, upon the ground that the witness did not

know whether it was correct or incorrect ; he didn 't

know the contents of it; he couldn't understand it, or
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even read the language. I think a statement made

under such circumstances is not admissible.

COURT.—The signature of the witness appears

to be there.

Mr. PETERSON.—Yes.

COURT.—The Court will allow it to be read on

that account. You may read it.

(Marked Defendant's Exhibit "B," and read as

follows:)

Defendant's Exhibit "B."

"Beaver HiU, Oregon, August 31st, 1908.

"STATEMENT.
"I, Healmar Stonelake, was working with Lean-

der Lassli on March , 1908, at the time he was

injured in No. 3 gang-way of the Beaver Hill mine.

"We were working as timberaien, re-timbering

and repairing the gangway. We went to work that

night at the usual time, 3 :30 P. M., and found that

the day shift had just finished putting up a set of

timbers, but had not completed the work as it still

needed lagging. We started to do this. Between

the set put up by the day shift and the last new set

put up jDrior to this, there was one set of the old

timber which was broken in the lower end. The

collar of this old set of timber was about 11 inches

lower than the collar of the new set, and we were

putting lagging between the two new sets of timber

to support the roof. Of the two last sets put up,

the one nearest the slope was close to the coal, so

close that I was using the pick in digging out so that
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it would allow the lagging to be entered above the

top of it. I had gotten in 1- pieces of lagging in this

manner. The 5th piece we tried to put in and found

the coal was not cut out enough by about 1/2 inch.

I could not use the pick to make clearance for this

lagging as the old collar was in the way. Mr. Lassli

took a bar we had there, which was slightly bent, and

about 5 ft. long, and said that he would cut enough

out with that to make room for the lagging to enter.

To do this, he went on the inside of the old collar and

struck the coal by using the drill over the toj:) of the

old collar. With the first blow i^art of the top coal,

the cap coal, and some of the rock came down. It

broke the lagging that we had already put up and

struck the old collar, this collar struck me, I being

on the outside of it, pushed me under the place al-

ready timbered. Mr. Lassli was on the inside of this

collar and the debris falling buried him. I assisted

him from mider the rock and he was taken to the

hospital at once. When we went on shift, I sounded

the top and it was all more or less broken and shat-

tered and we knew that it was drummy but did not

think that it was likely to fall. We had been work-

ing about 25 or 30 minutes when the roof fell.

(Signed) HYALMAR STOXELAKE.
Witness—WALTER HOLMES.
Witness—T. C. RUSSELL."

Q. How long have you worked about this mine

altogether ?

A. Well, I worked about nine days after Leander

got hurt.
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Q. How long from the time you first began until

you finally quit?

A. Well, I started to work about the 15th of No-

vember, and then I quit the last part of March.

Q. Then you worked off and on from November

to March? A. Yes.

Q. And you worked nine or ten days after Lean-

der got hurt? A. Yes.

Q. Is that all the work you ever did in a mine ?

A. That is the first mine I worked in.

Q. Now, you don't work for the mine any more*?

A. No.

Q. Haven't worked for that mine since the time

you quit after Leander got hurt ?

A. I worked two months on the Beaver Hill last

sunnner.

Q. After Leander got hurt ? A. Yes.

Q. But before he got hurt you never had worked

in this mine or any other mine ? A. No.

Q. And some of this work that you did for the

mine was contract work?

A. Yes. I was working mostly contract work.

Q. Mostly contract work ? A. Yes, sir.

Q. Now, as I understand you, Mr. Stonelake,

there wasn't any lagging right over at this side, on

the east side?

A. No. There was no laggings up there, except

as we would put it up.

Q. And there were three laggings on the west side

—old ones?
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A. Yes, sir, three old laggings on that other side.

Q. Were they old ones or new ones?

A. Old ones.

Q. And you and Leander came on there at 3:30

in the afternoon, and had put in four?

A. Yes.

Q. And you were trying to get the fifth one in ?

A. Yes.

Q. And when this broke, you think it broke some

of the lagging you and Leander had put up ?

A. Yes.

Q. When you went to work there that afternoon,

there wasn't any lagging up here, put up by the day

shift?

A. Yes, we got coal in there ; there was coal that

come down, and the day shift was put up one, but it

was kind of cross-ways.

Q. As I understand you, the day shift had started

to put one in, but hadn't got it right? It was kind

of crossways ? A. Yes, sir.

Q. Some coal had come down?

A
Q

A
Q
A
Q

Yes, on that side.

When they got through, they hadn't got that

straightened out?

Yes, I got to straighten that out.

You straightened it out, you and Leander ?

Yes.

Some coal was in the road—coal come down

from the roof? A. Yes, sir.

Q. Fallen ofe?
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A. It been falling off in the day time.

Q. What did you have to do to straighten this

one ouf?

A. I just knocked on one end of it a little bit, to

get it square.

Q. Xow, Stonelake, between the lagging that you

and Leander put in, the four pieces, was there any

distance between those and the roof?

A. Yes; the first two laggings.

Q. The first two laggings'? A. Yes.

Q. There was a difference ? But the next two

—

were they right up against the roof %

A. Yes, they were right up against the roof.

Q. AYhen you went to put the fifth one in there,

there was some coal hanging dovv'u in the road ?

A. Yes.

Q. Now, where would you say that hung down %

A. It was more this way. It is pretty close to

that collar.

Q. Take this and point it out.

A. I ^ill saj' it is nearest about there, because it

is right on this side of the lagging, too. AVe make

that room for the lagging, because we got all through

this one here; and those two or three laggings, thej^

was right on top of this coal, and he was kind of

hanging down on them.

Q. There had been a cave-in there ?

A. Yes, sir.

Q. Was this old cap broken ?

A. Yes, it was broken.
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Q. It was broken'?

A. Yes, it was broken—rotten.

Q. AVlien Leander says that wasn't broken, he

was mistaken"? A. That collar was broke.

Q. When you and Leander were working in

there, that old collar was broken and rotten ?

A. Yes.

Q. You say this piece you wanted to get out of

the road was how close to this new set we call "A"
here? How close to that? How far away?

A. That piece of coal was about here
;
pretty close

to this collar.

Q. Would you say six inches or a foot

A. No, I couldn't say what it was. It was pretty

close to this collar. It was in my way, that I

couldn 't get at it with my pick. It was pretty close

to this collar; I couldn't say—four or six inches—

I

couldn't say; because we had a little more between

these two collars.

Q. When Leander came down, you were trying

to get it out with your pick? A. Yes.

Q. When Leander came down, he walked around

on that side—on the east side of you ?

A. Yes, sir.

Q. Then he stood north from the old broken

collar, did he, and reached over there—^had to reach

over that bar, didn 't he ? A. Yes.

Q. Then was when the coal came down on him?

A. Yes; and I stepped out of his way. I was

standing there on the inside, too. I stepped out of

the way.
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Q. Tliis old collar, when the coal and rock and

stuff came down, this old collar hit yon and knocked

you down ? A. Yes, sir.

Q. When you were doing this contract work, you

had to do timbering?

A. I don't have to do it.

Q. Well, your partner did?

A. My partner did.

Q. You helped him? A. I helped.

Q. So all the time you have been working at the

mine, you have been helping more or less about this

timbering ? A. Yes, I always helped.

Q. Had you worked on tunnel No. 3 from the

time they started to fix it up, repair it, until Leander

got hurt? A. Before Leander got hurt.

Q. Yes. I want to make myself understood.

Where Leander got hurt was about 300 feet in,

wasn't it? A. Yes.

Q. There had been new timbering put all the way

down to where he got hurt, hadn 't there ?

A. No, not quite.

Q. Wherever it had been broken down, caved in,

that had been fixed up ? A. Yes, sir.

Q. What they were trying to do was fix this up

and make it in good shape, apparently ?

A. Yes.

Q. Had you worked from the very beginning on

that work in No. 3? Had you started and gone

through all of it ?

A. No, I was working there nine days.
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Q. All the time you worked there, Leauder was

your partner? A. Yes.

Q. And you worked together doing this timber-

ing? A. Yes.

Q. You never worked together any place else, you

and Leander, did you ? A. No.

Q. Your brother did ?

A. My brother, he was working.

Q. What did you get a day?

A. I got $3.00 a day.

Q. What did Leander get? A. $3.00 a day.

Q. All got the same wages ? A. Yes.

Q. You knew that ? You talked about it ?

A. Yes.

Eedirect Examination.

Q. Now, how long did you work at that contract

work, Hyalmar?

A. Well, I worked, of course, I don't know ex-

actly how many days I worked at this.

Q. You went over that once. What did you quit

that for?

Mr. SPENCEE.—I don't believe it is material

why he quit. He said once he had a row with his

partner.

COURT.—This is re-examination on what was

brought out. You ma}^ answer the question.

Mr. SPENCER.—I object to it as immaterial, in-

competent, and irrelevant; tends to prove no issue

in this cause ; not redirect. And take an exception.

COURT.—Very well.
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Q. What did you quit that work for, Hyalmar ?

A. Because I got a row between I and my part-

ner.

Q. What about?

(Same objection, ruling, and exception.)

Q. What did you have a row about ?

A. Because he was always kicking; I wasn't a

good enough miner.

Mr. SPENCER.—If the Court please, you said

the}^ couldn't go into that.

COURT.—You went into it yourself when you got

after him. That is the reason I am allowing this re-

direct examination on this subject.

Mr. SPENCER.—I asked nothing about a row

with his partner, or why he quit.

COURT.—No, I know; but you examined this

man as to his own experience.

Mr. SPENCER.—So did they. They opened it

up; asked him how long he had worked there; how

long at contract work. He gave the day and dates

;

I simply cross-examined him on that.

COURT.—The Court will allow the testimony.

Mr. SPENCER.—I move to strike it out, on the

ground it is incompetent, immaterial, and irrelevant.

COURT.—I overrule the motion.

Mr. SPENCER.—Allow me an exception.

Q. How about your work in there with Andrew?

What work did you do ?

A. Because I was doing most of the time helper's

work I was working there.
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Q. When you put any timbers in there, were they

left in, in the contract work \yith Andrew ?

A. No, I didn't put any of those. I was helping

him to put them up.

Q. Did you put any up yourself ?

A. Of course, sometimes I put up first, something

like that; but then he went to put it over again.

Q. He went to put it over again ?

A. Yes.

Q. Why did he put it up over again?

A. Because he is always telling that I don't know

how to put it up.

Q. And what kind of a man was he? That is,

what kind of a miner w^as he '?

A. Well, he was working there for about two or

three years. He was supposed to be expert.

COURT.—Who is this you are asking about ?

Mr. PETERSON.—Andrew Yucell.

Mr. SPENCER.—On another contract entirely.

COURT.—Was it on another contract?

Mr. PETERSON.—On this same contract he re-

ferred to—No. 2.

COURT.—In this tunnel?

Mr. SPENCER.—No, not No. 3.

COURT.—I think you better confine yourself to

this tunnel. We will get along better.

Q. And then, what did you do then? Did you

quit there with Yucell?

A. Yes, I quit with Yucell.

Q. What did you do ?

A. I went from Yucell to Walter Holmes.
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Mr. SPENCER.—We have been over this same

thing. The}^ tried to get in what was said by Walter

Holmes, and the Conrt ruled it out.

COURT.—We have got down to Walter Holmes?

Mr. PETERSON.—Your Honor ruled that out;

but counsel started in to show this man was an ex-

perienced miner^ I think we ought to be entitled

to rebut that. We propose to show what I intended

to show before. If he hadn't opened it up, I would

have been content to have let the thing go; but he

has pulled open the doors.

COURT.—Go on with your employment, then, hj

Holmes, that you haven't been over heretofore.

Q. Now, you went to Holmes, I understand

—

Walter Holmes ? A. Yes, sir.

Q. And what did you say to him '?

Mr. SPENCER.—I certainly shall object. That

is the very question he asked before—the very con-

versation he had \\dth Holmes. It has been ruled

out once.

COURT.—You went into the experience of this

man, and I think he ought to be able to rebut that.

You opened up the gates yourself, after I ruled.

Mr. SPENCER.—I want to get my objection.

Defendant objects to this question, upon the ground

it is incompetent, irrelevant, immaterial, tends to

prove no issue in this case, is not redirect examina-

tion, and there is nothing here shown as to the au-

thority of Holmes, or nothing to show that Holmes
had any authority, that he could bind the company
by anything he said ; and it is hearsay.
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COUET.—The objection will be overruled.

Mr. SPENCER.—Allow ns an exception.

Q. What did you say to Holmes ?

A. I say to Holmes, ''If you don't give another

job to me, I got to quit." Then he said, "Why?"
I says, ''Because I ain't good enough miner. I got

to quit if you don't give me another job."

Q. What, if anything, did he say to that %

A. Well, he said that he had some kind of con-

tract for another place, that he promised to give it

to me, and I won't take it.

Q. Why wouldn't you take if?

A. Well, because I didn't got enough to miner to

do that.

Q. And then w^here did he put you to work?

A. Put me to work in No. 3 gangway.

JUROR.—Your Honor, the witness there spoke

about working on a contract. I would like to in-

quire what he means by w^orking on a contract.

COURT.—Very well.

Mr. PETERSON.—Your Honor, I might say I

will put on another witness who will explain that con-

tract.

COURT.—If this witness can explain it, you can

explain it.

Q. Just tell them what contract work is.

A. Contract work is with miners 85 cents a

square yard.

COURT.—Coal?
A. Coal. You got so much room in the mine. I

suppose it is about seven feet high, three foot each
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way. That is called a square yard. You get 85

cents for that. So many yards, you get 85 cents a

square yard ; and that is the way they got a contract,

as I understand.

JUROR.—I understood you said you was getting

$3 a day ?

Mr. SPENCER.—That is on other work besides

the contract work. On the contract work—this will

all be agreed—on the contract work they got so much

a yard ; and then when they worked for the company

direct, they got $3.00 a day. Two different kinds of

work—one of contract and one by the day. Is that

right, Hyalmar?

A. That is right.

Mr. PETERSON.—They mine the coal by con-

tract, I understand; they get 85 cents per square

yard taking coal out.

Mr. SPENCER.—Doing their own timbering.

Mr. PETERSON.—Yes, doing their own timber-

ing.

Mr. SPENCER.—They can't take the coal out un-

less they do timbering.

COURT.—I think the jury understands that.

Q. Now, Hyalmar, in this statement here you say

you sounded the top—"I sounded the top, and it was

all more or less broken and shattered, and we knew

that it was drummy, but did not think that it was

likely to fall. " Do .you understand that ?

A. No.

Q. Do you know how to sound the top in a mine !

A. No.
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Q. Can you tell by the sound on the top of a gang-

way if it is safe or dangerous? A. No.

Q. Or if it is loose or solid ? A. No.

Q. You cannot tell thaf? Did you ever tell Mr,

Russell that—that you sounded the top there ?

A. Well, I don't know. I am not sure of that,

if I done tell that or not.

Q. Well, did you sound it there 1

A. Well, I was kind of rapping; but I don't know

what is that sounding means.

Q. Well, what did you do there ?

A. Well, I was just took my pick, hit him, and

try to take the coal out. When first thing I come

there, of course, it is kind of broken coal there.

Q. Well, do you know how miners take a pick

handle, or an iron bar, and tap the roof, and then

tell if it is all right ? A. Yes, I see them do it.

Q. Can you do thaf? A. No.

Q. Did you do that there? A. No.

Q. Now, you have another statement, haven't

you? A. Yes.

Q. In your pocket, they wanted you to sign ?

Q. Will you let me see that, please ?

A. Yes.

Q. When was this statement made, about?

August 31st, this is dated. Was that about this

time ? A. Yes, it was about the time.

Q. Now, have you seen that before ?

A. Yes.

Q. What is it?
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A. Well, of course, I know that lie wanted me to

sign that.

Q. Who had it written out ?

A. Well, first thing when I went my brother read

it out.

Q. Where did you get this from to start \\dth %

A. I got it from the mail. It was mailed to my
box in Marshfield.

Q. You got it from the postoffice ? A. Yes.

Q. Through the United States mail?

A. Yes, sir, Marshfield Postoffice.

Q. It was addressed to you? A. Yes.

Q. Where were you living then?

A. I was living in Marshfield.

Q. And was it like this in the mail when you got

it ? A. Yes, it is just the same.

Q. And then you say you had this read over to

you ? A. Yes.

Q. Who read it over to you ?

A. The first read it, my brother was read it to

me; and then there is a good many fellows read it

to me; and then I went to John Hall, one of the
lawyers at Marshfield.

Q. Did you see Eussell here, after he sent this to

you? A. Yes, I seen him a good many times.

Q. What did he say to you about signing this?
A. Well, first I got that statement, I don't pay

no attention; I don't care for what it was; I don't
know what it was exactly. Then I meet Russell at
Marshfield, and he said, ''Have you got that letter
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what I send you?" I says, "Yes^ I got one." He
said, ''What are you going to do about it?" I says,

"I don't know what it was." Then he said, ''You

better look it over, and sign it, and send it to me."

And then I went and took it over to my brother, and

he was read it to me. I don't know before what it

was.

Q. Then did you see Russell again?

A. Yes.

Q. What did he say to you then ?

A. Well, he asked me if I going to sign that. I

says, "I am not going to do it." He says, "I want

you in Portland on 20th of January, and I want you

to sign that statement." "Well," I says, "if you

want me to Portland, I can come there; but I ain't

going to sign no statement here."

Q. Then, what did he say to you?

A. Then he sent a letter to me, and wanted me to

Beaver Hill, and he promised to pay my expenses.

Q. Never mind about that.

A. And he said talk that matter over.

Q. And you went there

?

A. No, I ain't.

Q. What, if anything else, did he say to you about

this statement, about your signing it?

A. He asked me then why didn't I go and sign it ?

I said, "I don't know. I ain't going to sign no state-

ment here.
'

' Then he said,
'

' I want you to Portland.

I can put you in jail for sixteen days when you get

to Portland. '

'

Mr. SPENCER.—What is that about jail? Let's

have that over again.



112 The Beaver Hill Coal Company

(Testimony of H^^almar Stonelake.)

A. He says, ''I can put you in the jail sixteen

days"—that was couple of days after Christmas, that

sixteen days, ''when we get to Portland."

Mr. SPENCEE.—He said he could put you in Jail

sixteen days?

A. Yes, because that was sixteen days before this

case was supposed to be come on.

Q. What was that he said about bucking against

him %

A. I don't understand that. I understand he

wanted me to sign that paper.

Q. Then what did you do ?

A. Then I went and asked one of these lawyers,

John Hall, and I told him, "Have I got to sign?"

Mr. SPENCER.—I suppose what the lawyer told

him, the talk he had with the lawyer is not com-

petent.

Mr. PETERSON.—He just wanted to know what

to do in connection with this statement.

COURT.—Well, he didn't sign it?

A. And John Hall told me

—

COURT.—Never mind that.

Q. Why didn't you sign this statement?

A. No.

Q. I say, why didn't you sign it?

A. Because that was not right.

Q. You were subpoenaed by the defendant to

come here, were you not ? You got a subpoena from

the Coal Company to come here, did you not ?

A. Yes.

Q. And you came here? A. Yes.
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Q. And when did you get here ?

A. I got here last Sunday; not last Sunday—

a

week ago ; a week from last Sunday.

Q. And you started to go away again, didn't you?

A. Yes.

Q. How did you come to go away?

Mr. SPENCER.—Now, if the Court please, I

think I shall object to how he came to go away, or all

that kind of business.

Mr. PETEESON.—Your Honor, it is connected

with this statement, and this witness ' conduct in this

matter.

COURT.—He can answer the question.

Q. How did you come to go away?

Mr. SPENCER.—We object.

A. Russell told me Wednesday night

—

Mr. SPENCER.—We object to this, on the ground

it is incompetent, immaterial, irrelevant, tends to

prove no issue in this case ; is not redirect examina-

tion.

COURT.—You may answer the question.

A. Because Russell was, Wednesday night, about

six o'clock first I meet him on the street

—

COURT.—Who was that you met on the street?

A. T. C. Russell, of Beaver Hill Coal Company.

And he said, "We are ready to go at eight o'clock to-

night." And then he said that we can give the bill

what we lost '^your money and your mileage, and

that will be paid by Beaver Hill Coal Company."

And then he said we going on the boat to-night eight

o'clock. And of course, I went on the boat. We
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started out. And we went, and then I see Russell

and Holmes, and then the other boys leave here in

to\^Ta, all except I and my brother; we went. And
we got a break-down eighteen miles above Astoria;

the vessel was broke down. Then we got to come

back again. And then we got here, and then that

same night we was supposed to send back again seven

o'clock train. Well, then, we had a subpoena from

the other side.

Q. You got a subpoena from me, didn't jovi%

A. Yes. And then we go in court, of course, then

we told them we can't go now; we got to stay here.

Q. What did Russell say?

A. Well, he says, it don't do you any good to go

over that; give your bills—well, he said he won't

going to pay the expenses.

Mr. SPENCER.—For your staying after you were

subpoenaed on the other side %

A. Yes. He won't go to pay for a cent.

Mr. PETERSON.—I want to show you this letter.

COURT.—I do not think it would be competent.

Mr. PETERSON.—Your Honor, we wish to offer

it anjnvay.

Mr. SPENCER.—I certainly object to the intro-

duction of the letter. It has other things in it, that

have nothing to do with the issues before this jury.

The statement that we wanted him to sign, we
haven't any objection to.

COURT.—I do not think that is competent. The

Court will sustain the objection.

Mr. PETERSON.—As to all, your Honor?
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COURT.—The entire thing.

Mr. PETERSON.—Take an exception to your

Honor's ruling.

Recess until 2 P. M.

February 1, 1909, 2 P. M.

Recross-examination.

Q. Mr. Stonelake, you were subpoenaed by the

Coal Company, were you? A. Yes.

Q. And when you were subpoenaed, you were

away out at Trie Mile, weren 't you 1 A. Yes.

Q. Quite a ways from Marshfield?

A. About 20 miles from Marshfield.

Q. How many?

A. Eighteen or twenty; I don't know exactly.

Q. A man had to walk to get you, didn't he?

A. Yes.

Q. And when you had this talk with Russell here

about going to jail, that was down at Marshfield,

wasn't it? A. Yes.

Q. You didn't want to come for the company?

A. I didn't say if I don't come. I told him if he

wanted me to come I would come; but I wouldn't

sign the statement.

Q. He told you it was not the company you would

have any trouble with ? He told you when you were

subpoenaed by the marshal, if you didn't come he

could send you to jail, didn't he?

A. I wasn't subpoenaed at that time.

Q. You went to see a lawyer if you would come

when the company wanted you, didn't you?
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A. Not before Kusseil was stopped us fellows to

Marslifield. Then I went.

Q. But that talk that yon say was about going to

jail was down in Marslifield, before you got up here?

A. Yes.

Q. Well, now, you did come up here for the corn-

pan}^, didn 't you ? A. Yes.

Q. They paid your way up here on the boat,

didn't they? A. Yes, he give me the pass.

Q. Gave you a pass, and paid j^our board on the

boat, didn't he? A. Yes.

Q. You didn't pay that? A. No.

Q. You got some little money after you got here,

didn't you? A. No.

Q. Not a cent after you got here? A. No.

Q. Weren't 3^ou given some money when you were

put on the boat?

A. Eussell gave me a pass both ways, and then I

paid $5.00 at Marshfield; and then I got here; and

then Russell, he went then—we started out here, and

he give me $5.00 of money to me.

Q. Here in town?

A. Yes, and pay my ticket.

Q. Well, then, you got $5.00 here in town from

Russell? A. Yes.

Q. Then, when you were put on the boat to go

back, when the Breakwater started back, did he give

you another $5.00 ?

A. Yes, he give me $5.00; but that was $5.00

taken up for my brother when I started from Marsh-

field.
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Q. Then you started back home, and the boat

broke down ? A. Yes.

Q. And you came back here % A. Yes.

Q. And then Russell said to you that he would

send you down on the Southern Pacific, didn't he?

A. He said he was going to send me back on the

next train, seven o 'clock.

Q. You told him you had been subpoenaed by

the other side ? A. Yes.

Q. And then that was the end of it, wasn't it?

A. Yes, of course.

Q. You hadn't been subpoenaed by the other side

—Russell didn't know it till you told him that time,

did he? A. I don't know.

Q. Well, you were not subpoenaed by the other

side until after you got to town here ?

A. No, I was not subpoenaed before I got to town

here.

Q. Now, as soon as you got to town, you ran

across Lassila, didn't you? When you came up here

for the company, then you found Lassila, didn't you?

A. Yes.

Q. And you all stopped at the same hotel,

didn't you? A. Yes.

Excused.
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ALEX. STONELAKE, a witness called on be-

half of tlie plaintiff, being first duly sworn, testified

as follows.

Direct Examination.

(Questions by Mr. PETERSON.)
Your name is Alexander Stonelake?

A. Yes.

Q. Where do you live Mr. Stonelake?

A. I live at Coos Bay.

Q. Were you working for the Beaver Hill Coal

Company last March? A. Yes.

Q. Wliat were you doing there ?

A. I was timbering.

Q. You know Leander, of course—Leander

Lassila? A. Yes, sir.

Q. Did you go with him to the Hospital?

A. Yes, I was there with him.

Q. When you took him there to the hospital, you

were about the only acquaintance there of his, were

you not, that could speak English ?

A. Yes. That is what the doctor told me in there,

because he said that I w^as the best man to speak

English there in the crowd.

Q. What did you do with him in there when j^ou

got him in there in the doctor's office?

A. We washed him off; when he come out of the

mine, we washed him off first; then we put him to

bed.

Q. Then what did you do with him?

A. I went to Marshfield and got the doctor.
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Q. After yon got the doctor there, what did you

do?

A. Then I stayed in the hospital while they were

working with him.

Q. What doctors treated him down there—his

arm?

A. Well, first when we went to work, when we

started in to work, he said, "I don't think we will be

able to save his arm for him."

Q. Who said that? A. Dr. Taggart.

Q. Well what did he do then?

A. They chloroformed him then.

Q. Go ahead and tell what they did. Go ahead

and tell what the doctor did.

A. When he chloroformed him he says

—

Mr. SPENCER.—I believe I shall object to what

the doctor said. I don't believe that is proper testi-

mony—hearsa}^ testimony.

Mr. PETEESON.—I think it is admitted that this

doctor was the company doctor down there. This

testimony goes to the extent of the injury.

Mr. SPENCER.—Well, you can call the doctor if

you want him.

COURT.—The doctor would be the best evidence.

Mr. PETERSON.—Yes, I admit that, your Honor.

Q. Who was Dr. Taggart ?

A. He was the company's doctor as far as I know.

Q. What did the doctor do then after he chloro-

formed him ?

A. Before he chloroformed hmi, he says, ''What

your arm

—

(Objected to.)
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COUET.—You need not tell what the doctor said,

but what he did.

Q. What did he do after he chloroformed him?

A. He v\'ent to work with his arm.

Q. Then what did he do? Did he continue work-

'ng with his arm ?

A. I don't understand what you mean.

Q. I say, did he keep on working with his arm?
A. Yes.

Q. How long AYas he under the chloroform?

A. He was about four hours, as near as I can

make it.

Q. Was there another doctor there helping him?

A. Yes, Dr. Horsvrell.

Q. What did the}^ do with his arm?

A. They cut it open on one side here, and sewed

the bones together with a wire.

Q. You may state Avhether or not there was any-

thing done toward taking his arm off.

Mr. SPENCER.—I shall object to anything fur-

ther, what was done by this doctor. It is not shown

here that he could bind us, if he is our doctor.

COURT.—He can tell what he saw there, and what

was done, but not what was said.

Mr. SPENCER.—I object to the Avitness testifying

what the doctor did, for the reason it is incompetent,

immaterial, irrelevant, tends to prove no issue in this

case, no showing that the doctor represented us; and

if the doctor did wrong, there is no claim here in

the complaint that would bind us for any wrong or

mistake the doctor made.



vs. Leander Lassilla. 121

(Testimony of Alex. Stonelake.)

Mr. BATES.—We are not claiming anything

wrong by the doctor.

Q. After they had him under chloroform, was

there anything done toward taking his ami off?

A. Yes.

Q. What was it?

A. He says to the boy, "Run the risk"

—

Q. Don't say what he said. Say what he did.

A. Well, he says to me

—

COURT.—Don't tell what the doctor said. Tell

what he did. We don't want the conversation. Tell

what he did.

Q. I will put that in another way, your Honor. I

will ask you whether or not, after the boy was under

chloroform, the doctor stopped and wanted to wake

him up for the purpose of telling him that he would

have to take his arm off? A. Yes.

Q. What, if anything, did you do then?

A. I says not to take it off. I said the boy was

under age.

Mr. SPENCER.—Don't say what you said.

A. "Don't take the arm off before I let his father

know something about it."

Q. Did they put anything around it? Splints or

anything? Did they put any boards, or pasteboard,

on it? A. No, not at that time.

Q. And then you visited him in the hospital

there, did you not? A. Yes, I was there.

Q. How long was he in the hospital down there?

A. Why, went away a short time after he got

hurt—about two weeks.
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Q. I will ask you whether or not you mined any

coal down there ? A. Yes, I did.

Q. How was that poal mining done? Was it done

by the day, or how*?

A. Digging r-oal, mining coal, is done b}^ the eon-

tract work.

Q. I will ask you if you know how many miners

worked that way? Whether or not they all worked

that way?

A. I don 't know how many there was.

Q. Did you ever work any other way than by

contract when you were mining coal?

A. Yes, I was timbering in the mine.

Q. I mean, when you were mining coal? Did

you ever get wages by the day mining coal?

A. No; I worked on a contract mining coal.

Q. You were working there at the time Leander

was hired out? You were working at the time

Leander came there, were you not?

A. Yes, I was working there at the time.

Q. Do you remember the time that he came there ?

A. Yes.

Q. How many men were engaged in mining coal

in the mine at that time?

A. Well, I couldn't say how many was there at

that time.

Q. Well, approximately, your best judgment?

A. Well, I guess it is about fifty somewhere.

Q. What tune was it that Leander went to work

there, if you remember?

A. He came there the first part of December, I

think, as near as I can remember.
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Cross-examination.

(Questions by Mr. SPENCER.)
You and Leander worked together some of the

time, didn't you? A. Yes, sir.

Q. You and Leander did timbering in tunnel Xo.

2?

A. Yes, we were timbering in No. 2 gangway.

Mr. PETERSON.—We submit that is not proper

cross-examination. We didn't go into that at all,

—

work that Leander was doing.

COLTRT.—It is not cross-examination.

Q. Did you know Leander in the old country?

A. No.

Q. It v\^as your brother that knew him over there ?

A. Yes.

Q. You have known him real well since he came

here—since you all got together in this country?

A. I have seen him in Marshfield, yes. He was

living there in Marshfield.

Q. Did you all live together? A. No.

Q. Were you together a good deal?

A. No, not only at Beaver Hill.

Q. At Beaver Hill, you were together a good deal,

were you? A, Yes, sir.

Q. All lived together in the same place there?

A. Yes.

Q. Saw one another every day? A. Yes.

Q. Worked together quite a little bit, you and

Leander, as partners?

A. Yes, we worked there pretty close to two

months ; it is over a month.
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Mr. SPENCER.—I think that is all now. I will

want you myself after awhile.

Excused.

[Testimony of Hyalmar Hendrickson, for Plaintiff.]

HYALMAR HENDRICKSON, a witness called on

behalf of the plaintiff, being first duly sworn, testi-

fied as follows

:

Direct Examination.

(Questions by Mr. PETERSON.)
What is your name '^

A. Hyalmar Hendrickson.

Q. How old are you"? A. 26.

Q. What is your business'?

A. Coal miner.

Q. How long have you worked at the coal mining

business? A. About 5I/2 years.

Q. In what capacity have you worked? What
were you doing in coal mines?

A. Why, doing everything—timbering, digging

coal.

Q. Doing all kind of work in a coal mine gener-

ally? A. Yes.

Q. Have you worked down in the Beaver Hill

coal mines, down in Oregon? A. Yes.

Q. What did you work at down there?

A. Timbering first thing.

Q. Did you work at anything else there?

A. Yes, digging coal.

Q. Mined coal there? A. Yes.

Q. How long did you work there all told, Hyal-

mar? A. Beaver Hill?
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Q. Yes. A. A little over five months.

Q. When did you begin work there?

A. The 3d of March.

Q. Of what year'? A. 1908.

Q. The 3d of March, 1908? Now, before you

commenced to work there, had you worked in any

other coal mines'?

A. Yes, I worked in Washington.

Q. In what mine?

A. Wilkinson, Carbonado, Belmont, Fairfax,

Rosslyn.

Q. You worked down here, then, at Beaver Hill?

A. Yes.

Q. How are those mines in Washington and Ore-

gon? How do they compare? Are they about the

same, or are they different?

A. I don't know any difference. Just about the

same.

Q. Now, do you remember the time Leander

Lassila got hurt down at Beaver Hill?

A. Yes.

Q. Were you working there then?

A. Yes, I worked there.

Q. Do you know where gangway No. 3 is there?

A. Yes, I know it very well.

Q. I will ask you whether or not you had been in

gangway No. 3 before Leander got hurt ?

A. Yes, I had been there once.

Q. When?
A. It was about tAvo or three days before Leander

got hurt.
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Q. What were you doing in there "?

A. Somebody stole my pick. I looked all over the

mine for it. I been in No. 3 gangway that tune.

Q. How far did you go in there ?

A. I have been in the face—working place.

Q. In to the facing? A. Yes.

Q. That is what you call the working place?

A. Yes.

Q. Did 3^ou look at the gangway while you were

in there?

A. Yes.

Q. How did it look to you ?

A. It looked pretty tough.

Q. What do you mean ? A. Dangerous.

Q. What was the condition of the timbers in

there, if you noticed?

A. The timber was broke and rotten on the face.

Q. Now, as a practical miner, how do you tell

when you are at work in a place—how do you tell

whether it is safe or dangerous ?

A. Take pick and hammer against the roof, and

rap how it sound.

Q. Could you tell by the sound ? A. Yes.

Q. Well, how do you tell ?

A. When it is solid, it sounds like steel. If it is

loose, it sound like piece of rotten wood.

Q. Sounds like a piece of rotten wood ?

A. Yes.

Q. Is there any other way of telling if the roof

is safe, or if the working place was safe ?

A. Oh, yes.
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Q. How do you tell ?

A. Well, I can see by the look at it.

Q. Could a man that didn't know anything about

mining—could he tell if a place was safe or not ?

A. No, sir.

Q. How long does a man have to work at mining

before he can tell by tapping that way ?

Mr. SPENCEE.—I believe I will object to that,

if the Court please. I don't think he has shown any

degree of competency that would enable him to tell

how long it would take. Some men might find out

quicker than others,

COURT.—The Court will overrule the objection.

Q. Plow long, about, would a man have to work

at mining before he would be able to test his working

place, and know about it %

A. Have to work two or three years before he

learns all about the mine.

Cross-examination.

(Questions by Mr. SPENCEE.)
It would take two or three years, would it ?

A. Yes, sir.

Q. So you want to be understood as saying that

it don't make any difference how bright and active

a man is, he can't tell whether a mine is dangerous

or not, or a tunnel is dangerous or not, until he has

been around there two or three years? Is that

right? A. I don't understand.

Q. Now, when you went down into No. 3, it was

already caved in, wasn't it in places, when you were

hunting for your pick ? A. It was pretty low ?
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Q. Slow? A. Low.

Q. Now, some of the timbers were broken,

weren 't they, when yon went in there ?

A. Yes.

Q. And it looked dangerous to you, didn't it"?

A. Yes.

Q. You didn't have to take a pick to see that that

was dangerous, did you? A. No.

Q. You could tell it by looking at it, couldn 't you ?

A. Yes.

Q. Now, if a man had worked around a mine a

few months, and went in there, and saw a lot of

things already broken down, couldn't he tell it was

dangerous looking at it without working around

there two or three years ?

A. Well, a fellow that worked two or three years

can tell by the look of it.

Q. He can tell better by the look of it if he has

been there two or three years ?

A. Not very by the look of it ; take a pick and rap

at it, and be sure.

Q. It takes two or three years to do this pick act ?

A. Yes, to learn all about it.

Q. But a man that has worked around a mine

four or five months, when he goes into a tunnel there

like this gangway No. 3, and sees that some timbers

are mashed down, and sees that some coal and dirt

and rock have fallen in there, and partly filled up the

gangway, that kind of m.an could tell that is dan-

gerous? Can't he tell by looking at it?
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A. Yes, that is right.

Q. Anybod}^ could tell that, eouldii't lie?

A. No.

Q. Don't you think sol A. No.

Q. A man been around there three or four months,

couldn't he tell when he saw a condition like that,

it was dangerous? A. I don't think so.

Q. Now, couldn't a man being around working in

a tunnel two or three months, when he went into a

tunnel and found it in thr^t shape I have told you

about—coal laying around there, rock laying around

there, some of the timbers mashed down—wouldn't

that indicate to him, show him it was dangerous ?

A. No, sir.

Q. It would not? Now, you say you went into

tunnel No. 3, and went down where they were dig-

ging coal, did you, in No. 3?

A. Yes, I have been there.

Q. To find your pick?

A. No, I didn't find my pick.

Q. Did you say you went to the face of No. 3 ?

A. Yes.

Q. Don't you know that it was so badly caved in

there that vou couldn't get through to the face of

No. 3?

A. No, I never been to the face; I been at the

working place.

Q. To the working place? A. Yes.

Q. You mean where they had got, as far as they

had it fixed up? A. Yes.
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Q. You don't mean to the face? A. No.

Excused.

[Testimony of Leander Nicola, for Plaintiff.]

LEANDER NICOLA, a witness called on behalf

of the plaintiff, being first duly sworn, testified as

follows

;

Direct Examination.

(Questions by Mr. PETERSON.)
Your name is Leander Nicola % A. Yes, sir.

Q. How old are you, Mr. Nicola?

A. 29 in a few months, about four months.

Q. What is your business ? A. Coal miner.

Q. How long have you worked at coal mining?

A. About twelve years.

Q. Where have you worked?

A. Worked in the State of Washington.

Q. What kind of work have you done ?

A. Done most all kind of work in a mine, what

miners do.

Q. How many different mines have you worked

in? A. Five.

Q. Name the mines.

A. Burnett, Carbonado, Melmouth, Montezuma,

and Ladd mine.

Q. Now, during that twelve years how have you

worked—steadily or not, during that twelve years?

A. Well, I have been laying off a few months,

but very near steady.

Q. Now, Mr. Nicola, how does a practical miner

test his working place to tell whether it is safe or

not?
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A. Well, a very bad place, you can see that by

looking at it; but if it ain't very dangerous, you have

to take a pick and hammer on the roof, and then you

find out if that is pretty loose or not.

Q. You tap it on the roof, do you ?

A. Sure.

Q. How do you tell—by the sound?

A. Yes, by the sound.

Q. Now, what, in your opinion, is the most dan-

gerous work in coal mining?

A. Well, it is open up those old places—that is

dangerous work.

Q. Open up what ?

A. These old places, what has been worked out

before.

Q. Well, I will ask you if retimbering would be

what you call that kind of work?

A. Timbering work ?

Q. Of taking out old timbers and putting in new

timbers—would that be opening up an old place?

A. That is what I mean.

Q. Why is that more dangerous than any other

kind of work?

A. Well, you see, the place being standing open

for many years, and timbers being settling down, and

the ground is all loose around it.

Q. I will ask you whether or not, when you open

up a place, and air gets in there, whether or not that

affects it?
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A. Always air makes quite a big difference, too.

Vv^hen ground gets cracked, and air gets in there,

tkat loosens up, too.

Q. Now, could a man without any experience, or

two or three or four months' experience, could he

tell by going into a place of that kind whether it was

dangerous or not %

A. No, sir, I don't believe that

—

Q. How long would it take a man working at coal

mining to become ciualified so he would be able to test

working places, and one thing and another, and know

about whether or not thev are safe or dangerous'?

A. Well, I cannot tell exactly ; but it takes about

three or four years before he be around miner—what

they call experienced miner.

,Q. And in testing these places, sounding these

places, how do you tell w^hether it is safe or not ?

A. Well, you take your hammer on the roof, and

you take a pick and hit them, and it sounds pretty

loose, then you got to hold that down; and that is

the only way to find out if you got dangerous place.

Q, Well, is there any other way of testing a place

to know if it is safe or dangerous %

A. No, sir.

Q. That is the only way you can do ?

A, That is the only wa}^ you can do.

Q. And can a man without any experience, by

tapping a roof like that, can he tell if it is solid or

not? A. No, sir.

Q, Well, I mean can a man with five or six

months' experience tell?
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A. I don't hardly believe it.

Q. How long would it take liim ?

COURT.—He went over that before.

Mr. PETERSON.—All right ; I will withdraw the

question.

Cross-examination.

(Questions by Mr. SPENCER.)
If a man had worked around in a mine several

months, if he had driven a mule some, and hauled

coal on a cart somxe, and he had worked in a tunnel

some where there had been a cave-in, and helped

fix that up, and then if he went over into another

tunnel where a lot of the lagging was broken down,

some stuff falling down—been caves in, and a lot of

the sets were broken down—if a man had that expe-

rience, couldn't he tell that was dangerous?

A. Well, it is according to the place; a fellow

might be working on a safe place before ; and if he

goes in a different kind of place, that is different

altogether then.

Q. But, now, if a man has worked in a tunnel,

where there has been a big cave-in, and seen that

fixed up, and then you put him in another tunnel,

can 't he tell whether that is dangerous or not ?

A. Well, he can from experience, from that.

Q. You can see some things, just as you said when
you started out—a bad place you can see by looking?

If it is real bad, you can see by looking, can't you

—

if it is real bad?
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A. Yes, an old miner, if he be working all over

the mine, and find out all those dangerous places,

he can tell by looking.

Q. But you mean to take a pick where it looks

safe, it takes several years' experience for a man to

be able to take a pick, and sound it, and tell whether

or not it is dangerous, when it does look all right?

That is what you mean, isn 't it ? It takes sometime

to learn that, don't it?

A. Yes, I mean to come around the mine.

Q. You know Leander Lassila?

A. I know him for a few years.

Q. Did he work up there at Burnett when you

did? A. Yes, sir.

Q, What did he do up there, do you know?

A. He was running mule, and loading cars.

Q. Do you know his father ? A. Yes.

Q. What did his father do ?

A. He was digging coal. He is a miner.

Q. And Leander helped his father dig coal, did

he ? A. No, sir, not that I know.

Q. He drove a mule, and what else did you say?

A. Loading cars.

Q. What kind of a place was it he loaded the

cars ? Where did he go to fill the cars ?

A. Well, he was down the gangway.

Mr. PETERSON.—W^e submit that is not cross-

examination.

COURT.—He didn't go into that. That is not

cross-examination.

Excused.
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Mr. PETERSON.—We Lave some medical tes-

timon}', if counsel will consent to their being put on.

Mr. SPENCER.—I did want to present here at

some little length a motion for a non-suit. I don't

want to lose that right.

Mr. PETERSON.—The medical testimony only

goes to the extent of the injury. That is all.

Mr. SPENCER.—I can present my motion for a

non-suit now. Their medical testimony won't affect

that.

COURT.—Very well. Do you want to argue it?

Mr. SPENCER.—Yes, your Honor. I won't be

any great length of time. It won't be necessary,

probably, for the jury to stay here while w^e are ar-

guing the non-suit, if they don't w^ant to.

COURT.—The jury may be excused if they de-

sire to be. The Court will send for you later.

Mr. SPENCER.—As I view this case, if the Court

pleases, there is only one allegation that is binding,

and that is we failed to warn this plaintiff that he

was going into a dangerous place. Now, from his

own testimony, as I recall it, and from the testi-

mony of his witnesses, he had w^orked in several other

of these tunnels, and he had had some experience in

that line, and we are simply charged with not warning

him.

COURT.—The rule is this: That a party assumes

the risk, if it be a dangerous place, that he knows
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of and appreciates. If he appreciates the dangers,

he assumes the risk of working in that place.

Mr. SPENCEE.

—

Mj position is simply this: It

appears from the plaintiff's own testimony, his own

conduct, and the testimony of his own witnesses,

that he knew just as much about this being danger-

ous as anybody could know.*********
COUET.—I do not think it is necessar}^ to hear

from the other side. The Court will overrule the

motion.

Mr. SPENCEE.—The Court allows us an excep-

tion to overruling the motion.

COUET.—Very well.

Jury called in.

[Testimony of S. H. Thornton, for Plaintiff.]

E. H. TIIOENTON, a witness called on behalf of

the i^laintiff, being first duly sworn, testified as fol-

lows :

Direct Examination.

(Questions by Mr. PETEESON.)
Doctor, you are a duly licensed, qualified practi-

tioner of medicine and surgery for the State of Ore-

gon, are you not? A. I am, sir.

Q. Of what institution are you a graduate ?

Mr. SPENCEE.—We admit the doctor is compe-

tent ; have known him a long while.

Q. Doctor, you examined Leander Lassila, the

plaintiff in this case, did you not ? A. Yes, sir.
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Q. At your office a day or two ago ?

A. At my office, yes, sir, Saturday evening.

Q. Doctor, I wish tliat you would state, in your

own language, just what that examination was, and

what, if anything, you found out of the ordinary in

connection with his arm.

A. I found that he had sustained a fracture of

the lower end of the arm—the bone we call the hum-

erus—about two inches above the joint; and, as a

result of this fracture, the bone is shortened, this

humerus bone is shortened three-fourths of an inch.

There w^as, as measurement showed, some shrinkage

of the muscles of the arm and fore-arm, varying

from one-eighth to one-half inch. The motions were

fairly normal, with the exceptions of the complete

extension of the arm. He lacked about ten degrees

of complete extension as compared with the other

arm, of the left arm. The flexion motion is just per-

ceptibly lessened, and there is quite a callus around

the seat of the fracture, which prevents complete

flexion of the arm. That is about the condition, as

I found, at present. There is also, I might state the

fracture had injured the ulnar nerve, or nerve that

runs along the lower part of the arm, which controls

the fourth and fifth fingers here, and there is lack

of motion in them from injury of the nerve, which

passes through the seat of the fracture. That is

about the chemical picture of it as I see it in my mind

now.

Q. Now, Doctor, what, in your opinion, will be

the result of the conditions 3^ou found there on the

use of this arm in the future ?
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A. Well, tlie arm will not be its normal arm ; for

one reason, the bone is shorter than its fellow of the

opposite side ; and the injury was close to the joint

—

the arm is jDartially stiff, what we term ankj^losis, so

it does not go to the complete extension. So there

will be a limited amount of usefulness to the arm,

which will be permanent, no doubt.

Cross-examination.

(Questions by Mr. SPENCER.)
Doctor, suppose a man had sustained a fracture,

as you found here, and suppose some weeks after,

and before he had been discharged, the arm was re-

fractured, or rebroken in the same place, would that

make any difference ?

A. I should think a multiple fracture would only

make a bad matter worse. I should think so.

Q. I suppose it is possible to sustain a fracture

like that, and recover completely, isn't if?

A. Well, you do if you don't get a shortening,

sometimes, if a fracture is not too close to a joint,

yes, you don't notice any material difference in after

life.

Q. Is it possible that in this case, or in a similar

case, a man might have been getting along all right,

and might have had a permanent recovery, and that

the second fracture would interfere with that?

Could there be a case of that kind ?

A. Oh, that condition would be possible, surely.

Excused.
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Mr. PETEESOX.—Now, your Honor, Dr. Wilson

is the physician who treated the plaintiff, and he ad-

vised us when we were at his office he would be there

on call. I think he also advised Mr. Spencer that.

He was one of the physicians that was going to ex-

amine the plaintiff at Dr. Rockey's office, and we

learned for the first time from the plaintiff that he

had treated him, and then he went to his office, and

had an examination of the plaintiff there; he said,

consequently, he would not go to Dr. Rockey's office,

but would remain at his office subject to our call

—

Dr. George F. Wilson—and we would much like to

have him here, as he was the physician who treated

the boy for both the fractures.

COURT.—Well, the case can go on on the part of

the defense.

Mr. SPENCER.—We want to call him, if we can

get him. We are just like you are. Here is Dr.

Rockey. We will put him on.

Defendant's Evidence.

[Testimony of A. E. Eockey, for Defendant.]

A. E. ROCKEY, a witness called on behalf of the

defendant, being first duly sworn, testified as fol-

lows:

Direct Examination.

(Questions by Mr. SPENCER.)
Dr. Rockey, during the noon hour, between one

and two o'clock, did you examine Leander Lassila

here, the plaintiff? A. I did.

Q. Take an X-ray ? A. Yes, sir.
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Q. Did you get the picture ? A. I did.

Q. Will you let us look at it?

A. I haven't got it. It is wet, jow know; the

plate is in the water. I can describe it to you.

Q. Tell us what you found, Doctor.

A. On examination I found that the outer side of

the arm, the scar of an incision—the scar is about

3% inches long—and the arm, on measurement, is a

little bit smaller than the other arm, about—it is less

than half an inch in the measurement around the bi-

ceps, when it is drawn up. There is about three-

eighths of an inch of shortening ; that is, this humerus

is about three-eighths of an inch shorter than the

other one. That is a little less than half an inch.

The functional condition is, that there is a very

slight limitation of the extension ; that is, amounting

to a few degrees—about as much as that. That is,

the normal arm extends about that much more than

the fractured arm. And on bringing it up, the limi-

tation is also just a few degrees. But this radius of

motion, the main activity of the arm is very good.

There is no interference with pronation or supina-

tion whatever, and the line of the fracture of the

arm is good ; that is, it is an excellent functional re-

sult. The usefulness of the arm is practically as

good as ever, because in this motion of the arm,

which is limited, say about that much, there is very

little use of that part of the motion, or in the extreme

extension—this part. Our principal activity of the

arm is between those points, which of course he has

as perfectly as the other. So far as the development
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of the biceps is concerned, tliat is, being at the pres-

ent time a trifle flabby—just a trifle, and not quite

as full development—it is on account of the fact that

the fracture took place, I believe, in March last, and

of course it was some time in healing, and he has not

yet used it to develop the muscle enough; but use

which it is capable of will in time fully develop it

like the other. Tlie X-ray picture shows an ante-

rior-posterior displacement. If you will give me a

piece of paper, I will draw you an outline. That is,

it was an oblique fracture. It is an oblique fracture,

and there was a little offset in it, like that. But it

has full strength; that is, the bone is just as strong

through here. There are no points through the

callus which show any weakness ; and while that has

that little crook in the bone, it could not be discov-

ered except by the X-ray. To feel the arm, you

would have considerable difficulty in feeling it. The

arm, that is, to external appearance, the first impres-

sion about it, that it was a most excellent result, and

you would not suspect that little crook in there with-

out the X-ray. But it is just as strong as the other

arm. The bone through here is full sized. And if

you look at it the other way—that is, a picture taken

the other way would show a bone that was perfectly

straight. That is, to illustrate again, if you look at

this in this way, you see a little offset; but if you

look at it in this way, 3^ou don't see any. So a pict-

ure taken with this open this way would show it

just like one straight bone; taken the other way, it

shows the offset, just as I show it to you there. I

consider it a most excellent functional result.
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Q. Could 3^ou make yourself any better under-

stood if the plaintiff would come there and bare his

arm ? A.I believe I could.

Q. Do that, Leander. Go up there. The Doctor

wants to talk to you.

A. Yes, I want to see both arms. Now, here is

the sear (showing place on plaintiff's arm), about

four inches long, and which communicated with the

compound fracture. Now, straighten your arms

out, both of them. You see, that this one does not

come down quite as far as that one. But now, bring

it up. It comes up, you see, pretty close there.

There is only a little difference in motion, you see.

You see this does not come down quite so far now.

The reason of that is, that on account of this offset,

you see, there is no interference with the joint at all,

because the fracture is up above the joint about as

far as illustrated here. And this little offset can be

felt when you get hold of it here. But you wouldn't

suspect it was there to the extent it is without the

X-ray picture. Looking through here, the bone is in

perfect line; but here is the little jog; and on ac-

count of that being back here, it doesn't come up
quite so far. This bicep measured a little bit smaller

than the other-^about three-eighths of an inch. But
by using that, it will be as big as ever. He has good

muscular development, and there is no interference

with the turn of the hands, do you see ? I think that

makes the matter all plain.

Q. Doctor, do you ever, in that kind of a fracture

—that is what you call it, isn't it—get a perfect re-

sult?



vs. Leander LassUJa. 143

(Testimony of A. E. Rockey.)

A. Well, I was tliinking when I saw that, that I

would be mighty well satisfied to average mine up

as good as that. I wouldn't say that you never get

a perfect result, because you do get results some-

times ; but I don 't think in a compound fracture like

that. I should call that an excellent result from a

fracture, and also good functional use of the arm.

Q. Suppose, Doctor, that a man had sustained an

injury just as the plaintiff has here, and while he

was in the hospital and before he was discharged,

before his arm was thoroughly knit, he should break

it a second time, would that have any effect upon the

result? A. Oh, my, yes; yes, it might.

Q. What would be that result?

A. It might depend upon how it was set the next

time. Of course, the chances of getting it twice

right on the same line would be just that much less.

Q. Then, if, as a matter of fact, he did break his

arm a second time before he was discharged from the

hospital, you would think that was a good result?

A. Oh, I surely would.

Cross-examination.

(Questions by Mr. PETERSON.)
You think, from looking at that arm in its condi-

tion now, that it is a good result?

A. Yes, I think that it is an excellent result for

a compound fracture, as this has been—excellent.

Q. Did your examination, Doctor, by the X-ray,

or by your other examination, show that the bones,

or that the bone that was broken had been wired?
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A. No, there is no picture cf a wire in tliere.

The wire must have been removed.

Q. What is the object, what is the necessity of

wiring the bone?

A. Well, a fracture of that kind it is often ad-

visable to wire them to hold them in position, where,

for instance, in two cases—where they are slow in

healing, for one thing, and where, in a compound

fracture, the wound is open, the approximation is

verv much helped by wiring. I showed your col-

league the wired humerus there—one where there

had been a compound fracture, and a piece out with

the wire in it.

Q. Did you find any affection of the nerves in

his arm?

A. No, there is no evidence of it that I see. He
has the motions. The musculospiral nerve, which is

injured oftentimes in fractures of the humerus,

passes across the humerus about an inch above that

fracture. He has no limitation of the musculo-

spiral.

Q. Did you find any effect on his fingers at all

—

any trouble with them?

A. Nothing evident, no.

Q. Do I understand you to say. Doctor, that you

consider that a perfect arm now ?

A. Oh, no, I didn't say it was a perfect arm, by

any means. I have described what its limitations

were. I said it was quite a good arm ; it was an arm

that will give good function.
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Q. It must have been, from tlie appearance, a

very serious fracture, wasn't it?

A. Yes, I should judge so.

Q. He must have received a hard blow, or had

heavy substance fall on him?

A. Of course, it requires considerable force to

break an ami of that kind in a well developed young

man, as he is, and the other tissues also suffer to some

extent—sometimes very much more, sometimes less.

Q. Did you examine his hand at all—his fingers ?

A. No, I didn't examine his hand. I will be

glad to examine it.

Q. Just go up there, Leander; and see if you

notice anything.

A. Oh, yes. There are two fingers that are a lit-

tle bit crooked. Close your hand right on mine.

Yes.

Q. Do you notice any difference in the tempera-

ture of those two fingers and the others?

A. No, I think not. There is no difference in the

circulation. Were these broken—injured?

PLAINTIFF.—No. The nerve.

A. Move them. Close them. There is a little

atrophy of the muscles here in the hand. This

crooking of the fingers could hardly be accounted for

by any injury to a nerve. It would seem as though

there had been some local injury to the fingers. The

fact that the muscle in this hand is not yet fully

developed might be the same as the muscle above,

you know, because during this long period of in-

activity, there is some muscular atrophy from that.
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But there is no evidence of nerve disturbance here

from injury to the nerves above.

Q. Doctor, if he had never had any trouble with

his fingers—if the hand was normal and the fingers

were normal before this fracture—^and immediately

afterwards, and ever since they have been in this

condition, wouldn't you naturally think that that

was the result of the fracture, if he hadn't hurt them

in any other way?

A. Well, I would require more data than one

case to sa}^ something that I don't know anything

about. I don't know of any injury to a nerve that

would make those fingers a little bit crooked.

Q. What nerve is there that controls or affects

those two fingers?

A. The ulnar nerve. It affects this finger and

the outer part of this finger. It doesn't affect the

inner part of this finger, and it doesn't affect this

one, and this finger, which is not in the line of the

ulnar nerve, and which is controlled b}^ the median

nerve, has similar affection.

Q. Doesn't it affect the whole finger, and the in-

side of the one next to it ?

A. That is what I say. And the median nerve

the others, and the musculospiral, which is the nerve

that passes across that, is the one that affects the

raising of the hand, and here it is perfect.

Q. I am talking about the fingers now. Is your

opinion, Doctor, that that fracture would not in any

wav affect that nerv^e ?
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A. It is not, the ulnar—there is no trouble with

the ulnar nerve there. The ulnar nen^e injury

causes a contraction of these fingers, and he has no

contraction of those fingers. It causes a condition

called the Griffin's hand, in which the position of the

fingers is similar to the pictures of the Griffin that

is seen in mythological pictures; and we have noth-

ing of the kind here. I rather think that this

atrophy is from the disuse of the hand, and that, so

far as the fingers are concerned, it must either be due

to some other cause, or to direct injury at that time.

He may have had these fingers injured. They look

like baseball fingers, for instance. We often find

fingers like that in baseball players, or fingers that

have been struck on the end. I would call for some

other cause for any change there. But, however,

they have good function. He opens and closes them.

Q. You think they are all right?

A. They are not absolutely perfect fingers; but

they are good, useful fingers.

Q. Doctor, supposing that after he had received

this fracture, and after he was in the hospital being

treated for it, his hand had w^hat is known as a

drooping wrist ? A. Yes ?

Q. Would you say that was the probable result

of this fracture?

A. I should say it was, yes. I should say that

was the result of injury to the musculospiral nerve

—a nerve that is very commonly injured in fractures

of the humerus.

Excused.
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ALEX STONELAKE, called as a witness for the

defendant.

Direct Examination.

(Questions by Mr. SPENCEE.)
Alex, did you ever work with Leander Lassila in

tunnel No. 2? A. Yes, sir.

Q. How long?

A. I worked there with him about over a month.

Q. Over a month*?

A. Yes ; maybe pretty close to two months.

Q. What were you doing there?

A. We was fixing up an old cave.

Q. Timbering? A. Yes.

Q. Were you and he partners?

A. Yes ; there were three of us working together.

Q. Well, you dug out the stuif that caved in, did

you, and took that out ? A. Yes, sir.

Q. And put in new timbers ?

A. That is what we did.

Q. Three of you worked together?

A. Yes.

Q. For about a month?

A. Yes, over a month.

Q. How much distance did that cover—the work

you three did ?

A. Where we worked there, there was about eigh-

teen feet or twenty-four feet. I don't remember.

Q. And while you worked at that from time to

time, did any dirt or anything fall down while you

were working?
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A. It was a high gate. It was twenty feet from

the work to the roof; and we was cleaning up, and

some loose rocks was hanging on top, on the side of

the gangway ; and while we take this out of the mid-

dle, why, this side is falling in there.

Q. Who was your boss then '^

A. First when I began the work, it was Charley

Wickham.

Q. Who was your boss when jon and Leander

worked together?

A. I was supposed to be the head man in the gang.

Q. I know; but who bossed the gang I Wasn't

Holmes the boss foreman, or something '^

A. Not when I went to work there.

Q. No, but I am talking about this time that you

and Leander worked in this place where you dug out

that cave-in ; who was your boss then ?

A, We was working at the same cave about that

time, that I was working there.

Q. Well, you don 't mean to say ,you were the boss,

do you?

A. No, but I was head man on that gang. There

was three of us.

Q. Who gave you orders what to do ?

A. First Charley Wickham told me to go there;

and then while I was working there, Charley Wick-

ham quit, and Walter Holmes took his place.

Q. Now, when you and Leander and this other

fellow were working there, you three, did anybody

ever tell you to be careful around there ?

A. Yes, Walter did tell me once.
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Q. Walter Holmes told you that once? How
many times when yon and Leander and this other

man w^ere working there, did stuff fall in that way
from time to time %

A. Oh, I can't remember how many times tliat

was. You know, we was working there, and we
cleaned up, and it rolled down to us when we throwed

the dirt away from us, then it rolled down to us.

JUROR.—You don't mean it caved in from the

top ? It just fell down from the sides *?

A. No, I don't mean it caved in from the top.

It fell in from the sides, what was loose and piled up

there.

Q. You have' heard the testimony about timbering

No. 3i as shown in this exhibit here, this model. Did

you tunnel over there in No. 2 just like you did in

No. 3—about the same way? Did you use sets of

lagging just about the same in one place as you did

in the other ?

A. We used the four foot laggings there at No. 2.

Q. Four foot laggings ? A. Yes.

Q. How thick I What is the rest of the dimen-

sions %

A. Well, it was a good many different kinds.

Q. But you had sets just like you had here?

A. Yes.

Q. You didn 't work in 3, did you ?

A. Well, I helped to put up the three sets at the

No. 3, right at the mouth of it.

Q. No. 3, right at the mouth of it?

A. Yes.
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Q. Did you work with Leander any other place

except this one place ?

A. No, I haven't worked with him.

Q. You knew when he came there to the mine,

didn't you? A. Yes, sir.

Q. You knew when he got hurt?

A. Yes, sir.

Q. He worked inside all the time, didn't he?

A. He did.

Q. How long did you work down there in this

mine altogether ? Longer than your brother ?

A. I worked there—let's see. I started in in No-

vember, and then I quit the 15th of August, as near

as I can remember.

Q. You started in in November, and worked there

when Leander got hurt ? A. Yes.

Q. That is all the work you had ever done in a

mine?

A. Well, I worked there once before, about six

years ago.

Q. How long?

A. About three weeks—something like that.

Q. So you take the three weeks that you worked,

and then starting in November up to the time that

Leander got hurt, that is all .you had ever worked

in any mine ?

A. That is all I ever did work in any mine.

Q. Well, all the time that Leander was working

around there, he was working in the mine, wasn't he

—doing inside work?
A. Doing inside work, yes.
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Q. Timbering and such things as that?

A. Yes, he was

—

Q. Well, timbering—he was timbering some of

the time?

A. Yes, he was helping work with us.

Q. Then, as a matter of fact, ,you were working

there when Leander came there, weren't you?

A. Yes, sir.

Q. He came there in December, didn't he ?

A. Yes, he came about a week after I did.

Q. About a week after you did ? A. Yes.

Q. Then you take the week that you were there

before he was and this three weeks—was it?—you

worked six years ago, that is all you ever worked

in a mine longer than Leander did, wasn't it?

A. That is all.

Q. Who got Leander his job there at the mine

—

you ? A. No.

Q. Well, you don't know how he got his job?

A. No, I don't know that.

Q. Now, how many m(en does it take, Stonelake,

to put up one of these sets ?

A. Well, most of the time it is working two in a

shift.

Q. Two in a shift is the general thing, isn't it?

A. Yes.

Q. Two men can put up these side pieces and the

cap, can they, and the lagging? A. Yes.

Q. What did you put on top? What was cus-

tomary there—you know now about what you did
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on top of tlie lagging—what did you do between that

and the roof when you could ?

A. We put up cog-sticks.

Q. Why did you build it up to the roof, Stone-

lake, when you could'?

A. To keep it from piecing down, and drop the

rocks to the top of the set.

Q. Now, the right way to do this, Stonelake, isn't

it, is to put up your lagging in here, just like you

have got it, and then, if there is any space between

the roof and the lagging, you want always to block

that up with these cog-sticks ? A. Yes.

Q. Is that it? A. Yes.

Q. They are pieces Q^Q %

A. They are six inches, yes

—

QxQ.

Q. And you always pile them up there so as to

come up flush with the roof, don't you?

A. Yes, sir.

Q. So the roof can't come down and mash the lag-

ging? That is the idea, isn't it? A. Yes.

Cross-examination.

(Questions by Mr. BATES.)
Q. What was the number of this gangway where

you three were working?

A. No. 2.

Q. That cave-in had taken place there some time

before you went to work ?

A. Yes, it was caved. I don't know how long it

had been caved before I went to work in there.

Q. There wasn't any cavinar-in there while vou

were at work?
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A. No, not to amount to anything.

Q. Now, you went in—supposing this was that

gangway; it caved in, and this was all filled up with

dirt and rock and stuff % A. Yes.

Q. And you were to clean it out? A, Yes.

Q. And if you were to get down under the pile,

and shovel down here, it would come down like that,

and from the sides ? Is that what you mean %

A. Yes, it would come down from this way,

towards us, and then on the sides.

Q. That is, stuff rolled down from this pile that

was in there ? A. Yes.

Q. Nothing came from the roof or the sides of the

gangway % A. No.

Q. Now, the three of jou worked there ? What
part of the work did Leander do ?

A. After we took the set up, why, he was passing

the timbers to me, and I was putting up—that is,

putting up the laggings. If they had to be cut off,

anything of that kind, those two boys that was work-

ing with me, they was cutting these laggings off, and

hand it to me.

Q. And you put up the sets, you and the other

third man ?

A. Well, we put up a set, and then when we lift

the collar up, all three of us lift the collar up, and
then when we get the collar up, the boys pass the tim-

bers to me, and I was putting it up.

Q. And there were four of those sets put up in

there I
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A. Oh, it was quite a few. It had been timbered

before six feet apart, and that time we was building

it four feet apart.

Q. Now, you said that Walter Holmes told you

once while you were working there to be careful ?

A. Yes.

Q. When was that?

A. I don't remember what day it was.

Q. How long had you been working in there ?

A. I was working over a month there; maybe

close to two months. I don't remember just exactly

how it was.

Q. How long after you commenced to work was it

that he told you this—to be careful?

A. Oh, it was quite a while afterwards.

Q. I understand that Holmes told you that?

A. Yes. I was taking the measurement of put-

ting up a prop on top of the set when he come there

;

it was rock on the side—it was just about ready to

come down, kind of angled this way. And when he

come to me, I said to him, I says, "Be careful; this

side might be coming down." "Well," he says, "you

want to look out so you don't get killed in here. We
don't want no dead men around here," he said.

"Well," I said, "get out of here." It was coming

at that time. It come down and broke up this set

what we put in.

Q. Well, was Leander there ?

A. I don't remember if he was there that day,

or wasn't.

Q. Eh?
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A. I don't remember if lie was there or wasn't.

Redirect Examination.

Q. Well, now, tMs rock came from the side, did

it, you are talking about ?

A. Yes, come on the right-hand side.

Q. Well, now, Mr. Stonelake, that stuff came

down there a time or two so much it knocked down

the timbers you started to put up while you were

working there that month ?

A. Well, it sometimes knocked the timbers out

what we put up.

Q. Yes, it was that bad that sometimes it came

down there and knocked these timbers down that you

put up ? A. Yes, sir.

Q. Now, look here, Stonelake. I want just what

is right, and so do you. Now, Leander knew that

just as well as you did, didn't he? He knew that

stuff came down, and knocked those timbers down,

didn't he? Be honest with us—didn't he?

COURT.—Your question is very leading.

Mr. SPENCER.—I expect it is, your Honor.

A. I will tell you how it is, when the timbers

been knocked out. Now, suppose jou put up this set,

and you haven't got no braces, see, and if any rocks

or an3i:hing will hit this set, why, they come down,

don't they?

Q. Yes. Now, that did happen, as I understand

you, several times? A. Yes.

Q. Leander knew that?

A. Why, yes, he seen it.
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Q. He saw it ? Now, Leander heard Holmes tell

you to be careful, didn't lie?

A. I don't remember if lie was there at the time

or was not.

Q. Didn't Mr. Holmes tell you that several times

•—to be careful—^more than once'?

A. I don't remember if he told me only that one

time.

Q. Well, now, you have got a pretty good recol-

lection, Stonelake?

Mr. BATES.—I object to counsel cross-examining

his own witness.

Mr. SPENCER.—I will ask the Court's permis-

sion, if he will allow me, to cross-examine my own
witness.

COURT.—This is not an unfriendly witness. It

has not so developed. He seems to be very fair, and

says what he' has to say.

Mr. SPENCER.—All I thought was they were

boys from the same old country ; they would be very

friendly.

COURT.—Go on with your examination. Don't

lead the witness.

Excused.

[Testimony of T. C. Eussell, for Defendant.]

T. C. RUSSELL, a witness called on behalf of the

defendant, being first duly sworn, testified as fol-

lows :

Direct Examination.

(Questions by Mr. SPENCER.)
Mr. Russell, you live at Beaver Hill ?
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A. I do, 3^8.

Q. What is your business?

A. I am superintendent of the coal mine.

Q. Beaver Hill coal mine? A. Yes.

Q. How long have you been in the coal mining

business about?

A. A little over fourteen years.

Q. How long have you been down here with the

Beaver Hill Company?

A. About fifteen months.

Q. You were there when Leander Lassila came to

work, were you? A. Yes, sir.

Q. What work did he do about the mine. Mr. Rus-

sell?

A. Well, the first recollection I have of him was

working: in ISTo. 2 e^ansrwav.

Q. What was he doins: there?

A. He was timberinsr.

Q. What was the condition in No. 2—describe that

to us—^where he worked?

A. No. 2 was in a verv dangerous condition. The

gangwav had a squeeze on it, and it had caved ; and
some places it was caved very badly; other -places

it was not so bad. As I remember, the time that Mr.

Lassila was timbering there, it was particularly bad,

and had a very bad cave there, and had been working

at it for some time. It was probably eighteen or

twenty feet above the rail.

Q. Do you know whether the men had any trouble

in the timbering, about the stuif falling in and knock-

ing do'^Ti the work as they went along?
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A. Yes; in a case wliere it is as badly caved as

that, it quite frequently happens that before we can

get timber in between the sets and the roof, some-

thing will come down and break the timber.

Q. Did that condition exist while Leander was

working in 2 ? A. It did.

Q. Were you about there any when Leander was

working, yourself?

A. Yes; I usually went into all the gangways

three or four times a week.

Q. You know, from your experience, how timber-

ing should be done, Mr. Eussell ?

A. I do, yes.

Q. I expect you could tell how it should be done

a good deal easier than I could ask you. Will you

kindly do so, using this model ?

A. Well, going into the gangway from here, as

you will see, the}^ put up the set of timber—we will

say they put up this set here. It is completely lagged

around. This up over there, if the coal is up here, is

blocked completely, so as to prevent anything from

falling. Then we consider that safe. Going to the

next set—if there is an old set, we usually leave it

standing, if it will, until we get the set put ahead,

so as to take care of any stuif that may fall; then

we put up the new set. Then if there is lagging in

the road on the old set there, of course, we have to

take it out; and just as we take out the old lagging,

we put in the new; and as you put in the new laggmg,

wedge it on both ends, fill it up in the middle, to take

care of the roof as you go along. After lagging the

roof over, then we take care of the sides.
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Q. YoTi know where Leancler got hurt in No. 3,

do you ? A. Yes.

Q. About how far were they in when he sustained

his injury?

A. Well, I would say over 200 feet.

Q. Do you now recall, or do you now know, how

long Leander had worked in No. 3 when he got hurt ?

A. Well, 1 wouldn't say the exact number of

days, but he hadn't been working very long, because

we hadn't been working in there so very long.

Q. Did you ever see Leander doing any work

around the mine there as a roustabout?

A. He never worked as a roustabout.

Q. What wages did Leander draw while he was

there? A. $3.00 a da}^

Q. What wages did the Stonelakes draw?

A. $3.00 a day.

,Q. What are your different classes of men in the

mine there—were there at that time—and what were

the different wages?

A. We have three classes on the inside. We pay

the buckers and loaders $2.00 a day. We pay the

helpers $2.50. Helpers are parties who clean up and

assist the party who is supposed to know his busi-

ness. And then we pay head men, timber men and

track men, $3.00 a day.

Q. Where Leander got hurt, did you go down
there after he was hurt, and see the condition ?

A. No, I don't remember of going right in there

immediately after Leander got hurt. I was in there

the next day.
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Q. The next clay? A. Yes.

Q. Did you observe tlie conditions at thnt time,

so as to know how it was? A. Yes, sir.

Q. Or had some work been done ?

A. There had been some work done.

Q. Mr. Eussell, you subpoenaed the Stonelakes

to come up here, did you? A. I did, yes.

Q. You heard some talk, or heard probably Hyal-

mar Stonelake's testimony something about sixteen

days in jail. I couldn't get that. What was that?

A. Whj^, when I first talked to Mr. Stonelake

about the case, he seemed to be quite willing to come

—talked the situation over ; and I met him in Marsh-

field after that, and he wasn't working for us at the

time, and he hesitated and seemed—didn't care very

much about whether he came or not. I told him

that we wanted him up here; it wasn't the Beaver

Hill Coal Company he was dealing with—it was a

subpoena from the Federal Court.

Q. And did you say anything to him about he

could be sent to jail if he didn't come on—anything

like that?

A. Well, I may have said that they might send

him to jail if he didn't come.

Q. Then, Mr. Eussell, Avhen did you first hear

that he had been subpoenaed by the other side, or

do you recollect when you first heard from the Stone-

lakes that they had been subpoenaed by the plain-

tiff? A. I think it was Friday night.

Q. Here is Mr. Hyalmar Stonelake's statement.

That is your signature, is it—T. C. Eussell?
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A. Yes.

Q. It is marked Defendant's Exhibit "B." I

wish you would state how he happened to sign that;

how it was done.

A. Mr. Stonelake came into the office, and I told

him that I wanted a statement regarding the acci-

dent; that it w^as required. And he said he didn't

know very much about it. I told him that he knew

all about it; that he was the party there. And he

came into the office, and I brought the stenographer

in there, and he started to dictate this statement to

the stenographer. He got along a little wa^^s, and

the stenographer said he couldn't take it very well,

because he talked too fast, and the language was not

good. So I told Hyalmar to go ahead and tell me

about it, and I would give it to the stenographer.

He did so. The three of us sat there together in the

office. He told me about the accident, and I in turn

dictated it to the stenographer. And after awhile

the stenographer brought it in again typewritten,

and Mr. Holmes was in there. I read the statement

to Hyalmar, and he signed it.

Q. Mr. Russell, what arrangement had you there

at the mine for these timbermen to obtain their tim-

ber in doing the tunnel work—timbering work ?

A. The timber work where we were timbering a

place like a gangway, of course, we have the two

shifts on, and know they need timber right along, and

we always make it a point for to have the timber sent

to tbem. If they haven't got any material, they don't
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do any work. And in case that they are out of tim-

ber, they are expected to notify the foreman.

Q. Well, now, explain about these foremen and

shift bosses, etc., as far as the timbermen go, as far

as applies to them.

A. The first shift that comes on in the morning,

we have a man come on called the fire-boss. He
comes on at half-past four in the morning, and goes

into the mine and examines every working place for

gas. Of course, to do that, he has to go over the

mine. At seven o'clock, or twenty minutes to seven,

the foreman comes on, and the men check in as they

are coming in to their work. They also see this fire-

boss, and ask about their place. He acts during the

day as a mine assistant to the foreman, looking af-

ter the miners, looking after the day men, and seeing

that they keep at their work. He works eight hours.

He goes off shift between one and two. Then at

half-past three the night shift boss comes on, and

he stays with the night shift until they leave at 12

^clock. The foreman goes off shift at 5 :30 or a quar-

ter to six.

Q. Well, now, what would be done there if tim-

bermen should not have the timber ? What can they

do to get timber ? What do they do ?

A. Well, if they was working there, and had got

so far along that the}^ needed the timber, first thing

they w^ould do Avould be to tell the rope runner, or

tell the man who was taking the cars away from

them that they were out of timber; to get some for

them.
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Q. Do you know—confining yourself now to tun-

nel No. 3—do 3^ou know w^lietlier at that time you

liad plenty of lagging and necessary material in stock

about tlie mine? Do you know about tliat?

A. I wouldn't say tliat there was plenty in No. 3

;

but there was any amount in stock around the mine.

Q. All right. Now, whose duty was it, and what

was the detail of getting that timber to No. 3 ?

A. Well, the timberman has to order his timber,

and tell us what he wants, or what he is going to use

;

and if there is any material that is not in its place,

when he sees the forem^an at an}^ time he tells him

about it.

Q. Now, what is the size of the lagging that you

use there? What are the dimensions?

A. Lagging is supposed to be three inches thick.

It runs about from six to eight inches wide, and six

feet long.

Q. I will ask you to state, in a general way, Mr.

Eussell—we are not all miners—what is the extent

of the use of timber about a coal mine.

A. In the Beaver Hill coal mine, w^e practically

timber every foot of it.

Q. In other words, every place you go, you have

got to timber, practically?

A. We have got to timber.

Q. Well, now, how do jou obtain this timber?

A. Why, the company owns timber that was on

the ground whereon the mine goes, and we have a

contract let to two men there, who hire other par-
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ties to get out the timber for them as it is ordered;

and of course we use in the neighborhood—our tim-

ber bill runs from $800 to $1000 a month; and we
will have all the way from four to eight men work-

ing.

Q. What system is emploj^ed by the mine, if you

know, of insjDection of this timber?

A. The timbermen bring it in to the mouth of

the tunnel, and unload it there. Then we have a man
paid by us, who is the head carpenter there, and he

goes over this timber and counts it, and looks it over.

Q. Did the inspection go any further than that

—

coimting it and looking it over? What does he do

if he looks it over? What is the object of that

?

A. If he looks it over and it is under size—there

is a specified size for each piece of timber, and paid

for a specified size—why, we object to it.

Q. Did you ever see any lagging used around

there—ever hear of it before—that was as thin as

a half-inch or an inch at one end?

A. No. We don't have any lagging a half-inch

thick.

Cross-examination.

(Questions by Mr. BATES.)
Of course, Mr. Russell, you don't inspect these lag-

gings ?

A. JSTo, personally, I don't make a business to in-

spect them.

Q. You have somebody else to do that?

A. Yes.
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Q. The timbermen, I understand, deliver the tim-

ber needed at the mouth of the tunnel %

A. That is the idea, j^es.

Q. And the men working in the tunnel then carry

them from there to the working place ? A. No.

Q. Who does?

A. The working place is quite a long ways away,

you know, and if you w^ant timber, you would order

your timber at the office. It is loaded from these

piles of timber, and shipped to your place.

Q. Eight up to the working place?

A. Yes.

Q. So that the operators of the mine have to fur-

nish the timber, or that is the custom, to furnish it

at the working place?

A. Yes, they furnish it at the working place.

Q. You are still superintendent of this coal mine ?

A. I am, yes.

Excused.

[Testimony of Walter Holmes, for Defendant.]

WALTER HOLMES, a witness called on behalf

of the defendant, being first duly sworn, testified as

follows

:

Direct Examination.

(Questions by Mr. SPENCER.)
Where do you live, Mr. Holmes?

A. In Beaver Hill, Oregon.

Q. Where are you now employed?

A. Beaver Hill Coal Company.

Q. What position do you occupy?
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A. Foreman.

Q. How long liave you been foreman?

A. Almost a year.

Q. AYere you working at the mine when Leander

Lassila came there to work? A. Yes, sir.

Q. What were you then doing?

A. I was foreman.

Q. What did he do while he worked there at the

mine, up to the time he got hurt?

A. Timbering.

Q. Did you eyer see him doing the work of a

roustabout? A. No, sir.

Q. Do you know of any work that Eussell did

in No. 2? A. Yes, he was working there.

Q. Who worked T^ith Leander there ?

A. Why, one Stonelake, and I don't know what

the other fellow's name was. I haye forgotten the

other fellow's name.

Q. Now, what were they doing there?

A. Timbering and cleaning gangway—cleaning

up a caye.

Q. How long were the}^ working there?

A. Well, as near as I can recollect, they was there

when I started.

Q. Well, how long after you were there did they

work there then ? How long would that be ?

A. Well, this here one Stonelake, he worked

there, oh, for quite awhile after—I couldn't remem-

ber how long; and then I moyed this Lassila oyer

into No. 3—put him with another Stonelake, work-

ing there timbering.
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Q, Well, of your own knowledge, liow long did

Leander Lassila work in No. 2 %

A. I don't know. It couldn't have been very long

—less than a month.

Q. Well, now, what was the condition in No. 2%

What was the condition there ? What were they do-

ing there ? What was Leander doing there ?

A. Well, he was timbering. They were all tim-

bering together.

Q. There was a cave-in there in No. 2, was there ?

A. Yes.

Q. And they were fixing that up?

A. Yes, sir.

Q. Did you ever see Leander working there?

A. Yes, saw him every day.

Q. You were his boss ? A. Yes.

Q. Was there any difficulty in doing that timber-

ing?

A. Yes, sometimes there was. Other times it was

not so bad.

Q. What was the difficulty ?

A. Why, it was caved—caved high.

Q. Did anything happen to the timbering as they

went along there, when Leander worked there ?

A. Yes, one day that I recollect, while we was

in there, and they had got up a set of timber—loose

set; they hadn't got it lagged; they just set it up

—

I went in there, and one of the Stonelakes, I think,

was up on top, ready to start lagging up. One of

them has to climb up on top ; the others hand the tim-
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ber to Mm. And I saw that this place was pretty

bad. I told him he had better be careful—he was

liable to get hurt, and more than hurt, if it caved in.

And while I stood there, it did cave—knocked the

timber all down.

Q. Was Leander there?

A. Yes, he was there. There were three of them

there.

Q. Could they all hear what 3^ou said?

A. Yes, they was all right there.

Q. Do you remember ever talking to them before

about what kind of a place that was?

A. Well, pretty much every time I went in there

I told them. It was the same all over, whenever I

thought it was dangerous.

Q. How was No. 3 gangway as compared with

No. 2?

A. It wasn't very bad. I should think No. 3 was

a lot safer gangway than No. 2 to work in.

Q. Now, do you know how long Leander worked

at No. 3 before he got hurt—about how long?

A. Somewhere around two weeks.

Q. How would they get their timber to do their

timbering with ?

A. Why, it was always sent in to them, or if they

got short of timber, they would order it.

Q. Whom would they order it of?

A. Well, they would order it of me, if they saw

me, or of the men that was taking in the cars—rope

men.
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Q. Do 5^011 know whether or not they always did

have all the lagging timbers they needed *?

A. Pretty much all the time. Sometimes they may

have got short.

Q. What were the dimensions of this lagging?

A. 3x6 inches, six feet long.

Q. Were they ever any smaller than that?

A. Well, once in a while they may have been, but

not very often.

Q. Ever see any there as thin at one end, or hear

of any as thin at one end, as an inch or half an inch

thick? A. No.

Q. Were you there soon after Leander got hurt?

A. Yes, I was at the place soon after.

Q. What condition did you find there ? How did

it look when you got down there?

A. It had some of these here lagging broke down

that they had been putting up; oh, probably three

of them—I think something like that there. There

was two or three up. I don't know just how many.

This here old collar was broken down, and probably

about 1500 pound of stuff there.

Q. How long did 3'ou get down there after he got

hurt?

A. Oh, probably an hour or an hour and a half.

Q. Had there been any work done up to the time

you got there ? A. No, sir.

Q. Did 3'ou know how timbering ought to be

done? A. Yes, sir.
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Q. What is the proper way to timber ? What is

the proper thing to do above the lagging, between

the lagging and the roof ?

A. It all depends, if it is caved. Sometimes it

is not caved. Sometimes they have to dig the stuff

down to get room for putting up this lagging. If it

is caved, they generally cog it right up—block it up

tight.

Q. In other words, if you have to dig to put your

lagging in, so the lagging is right up against the roof,

that is the end of it? A. Yes.

Q. But if there is a space between the roof and

the lagging, then you should use these cog-sticks?

A. Yes.

Q. And block it up? A. Yes.

Q. I suppose so the roof won't mash the lagging?

A. Yes.

Q. And do you know what was done down at this

particular place where Leander got hurt at this time

—whether it was blocked up ? Do you know that ?

A. No, I didn't know till I got there. I was there

just before dinner, and then I hadn't been there

again till after he was hurt. There had been two

men working there all the time in the afternoon.

Q. Do you know whether Leander and the Stone-

lakes all drew the same wages? Do you know that?

A. Yes.

Q. All did the same work? A. Yes.

Q. How often do you pay your men there, do you
know ? A. Once a month.
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Cross-examination.

(Questions by Mr. BATES.)

Mr. Holmes, liow long have you worked for the

Beaver Hill Coal Company?

A. Almost a year. It will be a year next month.

Q. And you had had experience in coal mines be-

fore? A. Yes, sir.

Q. How long have you worked at coal mining?

A. About fourteen years.

Q. Where did you go from to Beaver Hill?

A. I went from Wyoming.

Q. What mine had you worked in there?

A. Glencoe.

Q. Now, can you tell, Mr. Holmes, the time that

you went into this gangway No. 2, and had this talk

about being careful?

A. No, I don't remember anything about the

date.

Q. But you distinctly remember that you did

that? A. Yes, I remember saying it.

Q. And that Leander was there? A. Yes.

Excused.

[Testimony of George F. Wilson, for Defendant.]

GEORGE F. WILSON, a witness called on behalf

of the defendant, being first duly sworn, testified as

follows

:

Direct Examination.

(Questions by Mr. SPENCER.)
You are a physician and surgeon, Doctor?
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Mr. SPENCEE.—You admit his competenc}^, I

suppose ?

Mr. BATES.—Yes.
Q. How long lias that been your profession, Doc-

tor "? A. Nearly thirty years.

Q. You have seen the plaintiff, Leancler Lassila

here 1 A. I have, yes.

Q. Did you treat him at the Good Samaritan

Hospital last year sometime? A. I did.

Q. Do you remember about when ?

A. No, I do not. I should say pretty nearly a

year ago.

Q. What did you do for him in your professional

capacity ?

A. Why, he was referred to me by Dr. Taggart,

who wrote that this man had received a very severe

break of the arm, and, as the result of the injury to

his arm, he had what is called "wrist-drop"—a dis-

ease of the nerve, the nerve that comes around be-

hind the bone and supplies the muscles on the top of

the arm, and enables a man to do this. He could

not do it at the time that he came there. The doctor

thought that an operation would be necessary to

loosen the nerve from adhesions of the soft tissues,

or from bone callus that had been thrown out, al-

though he stated that this condition had come on im-

mediately after the injury. Yv^ell, I tested him

first with electricity. I found that there was some

reaction; that is, there would be some contraction

of the muscles; so felt encouraged to treat him in

that manner instead of operating, and had the satis-
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faction of seeing him improve each week, or, after

the lapse of a short time, I would know that he would

be able to do a little more in the way of raising his

hand and fingers. During treatment, however, he

was unfortunate, and fell down and broke his arm-

broke the same arm over again—so that we had to

abandon tliis treatment while he was wearing a cast

;

so that I put it up in a splint, the ordinary treat-

ment, and held it there—I think he wore a cast for

about four or five weeks ; and the bone united firmly,

apparently, the last time I saw him, until today

—

today is the first time I have seen him since—he ap-

parently has recovered entirely from this wrist-drop

effect. The other nerve of the arm must have been

injured at the time, which gives him some loss of

sensation in the little finger, that supplies sensation

to the little finger, and the outer side of that ; and it

is a little cold; but, as far as interfering with the

movements of his hand, I cannot make out but what
the man will eventually be as good or sound as he

ever was.

Q. If he hadn't been unfortunate and had this

second break of the arm, he probably would have had
even a better result?

A. Well, I would be unable to say about that—
how much that interfered, or whether it did or did

not interfere with the convalescence. It interfered

with the treatment.
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Cross-examination.

(Questions by Mr. BATES.)
Would you say, Doctor, that that second fracture

did anything further, or was of any more harm, than

to delay the recovery from the first fracture ?

A. No ; as far as I could make out, that was the

only harm that was occasioned by that.

Q. Now, this first fracture—was it serious or

otherwise ?

A. Well, from the description the doctor gave me
—he had to wire it. It was broken, I understand,

in a number of places, and is what we call an open

fracture, with a chance of infection. But that had

healed when he came under my care; and, as I said

before, he was simply referred to me to do something

for the nerve, which was supposed to be caught

down; that the function was interfered with, and it

allowed him to have this wrist-drop effect. But I

didn't do anything; I simply used the stimulant, and

had the satisfaction of seeing him recover.

Q. Soi that he is entirely over that ?

A. As far as I could make out today, 3'es, that is

entirel}' recovered.

Q. Wlien he first came there, could you observe,

or could you tell that—was the wire still in there ?

A. No, I would have no way of judging of that

at all, onlv from what Dr. Taggart said. No, I could

tell nothing about it.

Q. Dr. Taggart was the surgeon at the mines, who

treated him?
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A. At the mine, who did the primary dressing.

I think there was a question about amputating the

man's arm from what they said; it was such a severe

injury.

Q. Did you notice an^^ difference in the length

of bone from the elbow up ? You call that the arm,

don't you, from the elbow up?

A. Yes. Forearm. No, I don't think that was

ever noted. There was nothing, as fa^r as I can re-

call, any injury other than to the bone of the arm

—

the humerus.

Q. Well, that is what I mean.

A. I never measured from the elbow up. I don't

know whether there is any shortening or not.

Q. Now, what nerve is it that must have been in-

iured, you say, at that first fracture, that a:ffects these

fingers ? A. Affects the fingers now ?

Q. Y(is. A. The ulnar nerve.

Excused.

[Teistirnony oi C. I. HelT, for Defendant.]

C. I. NEFF, a witness called on behalf of the de-

fendant,, being first duly sworn, testified as follows

:

Direct Examination.

(Questions by Mr. SPENCER.)
Where do you live ? A. Beaver Hill.

Q. What is your position there"?

A. Outside foreman and timekeeper.

Q. How long have you been outside foreman?

A. A little over a year.

Q. Were you outside foreman when Leander

Lassila came there ? A. Yes, sir.
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Q. Were you outside foreman from the time lie

came there until he got injured? A. Yes, sir.

Q. I will ask you to state whether or not Leander

Lassila ever did any work under you as outside fore-

man? A. Not to my knowledge.

Q. Did he ever work at that mine as a roustabout ?

A. No, sir.

Q. What did he work at?

A. He worked as a timherman, down in the time-

books as a timberman—$3.00 a daj^ man.

Q. What wages would a roustabout get?

A. Well, $2.00 or $2.25, or $2.50.

Q You still work for the compan}^?

A. Yes, sir.

Cross-examination.

(Questions by Mr. BATES.)
How long have you been engaged in coal mining?

A. A little over a year.

Q. You were outside foreman?

A. Yes, sir.

Q. And you don't know anything about what he

was doing?

A. Well, I know what he was down on the time-

books at, yes.

Q. That is all you know—what he was down on

the time-books.

Excused.
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CHARLES M. WICKHAM, a witness called on

behalf of the defendant, being first duly sworn, tes-

tified as follows

:

Direct Examination.

(Questions by Mr. SPENCER.)

Where do you live, Mr. Wickham?

A. I live at Coquille.

Q. Did you ever live at Beaver Hill?

A. Yes, sir.

Q. Did you ever work for the Beaver Hill Coal

Company? A. Yes, sir.

Q. Did you work for the Beaver Hill Coal Com-

pany at the same time Leander Lassila did ?

A. Yes, sir.

Q. Did you work there up to the time he got

hurt, and afterwards ? A. No, sir.

Q. About when did you quit?

A. About the 8th of February, 1908.

Q. Did you employ Leander Lassila to work at

the mine when he came there ? A. I did.

Q. Do you remember about when it was?

A. Well, I couldn't say, but I rather think it was

in November he was hired, when he was first hired.

Q. What was your position at that time ?

A. Foreman.

Q. What, if anything, was said by you and by

Leander when he was employed?

A. The only thing he asked for a job, the same

as they do—hundreds of men come there—and he
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asked for a job at the highest wages as timbering;

he was a timberman; and I gave him a job. In the

first place, I told Mm to go to the store, where they

get their tools, which we did every man that came

there at the time, unless he took a contract of digging

coal, and started him off at his place—was to get

a pick and shovel; that is the first thing. He was

sent inside, to the shift boss inside, and the shift

boss was told in the meantime that there was a new

man, and to put him at whatever he saw fit to do

—

whether it was timbering or working on the track,

or something, until there was a possible chance of

putting him timbering, and putting him at contract

work.

Q. Did he ever do, as far as you know, any work

on the outside of the mine as roustabouts

A. No, sir, nothing; not to my knowledge.

Q. Did he always draw timberman's wages'?

A. We never had a term there as roustabout.

We didn't have a roustabout term.

Q. Do you know whether or not he worked in

tunnel No. 2? A. I do.

Q. What did he do there, do you know*?

A. Timbering.

Q. What was the condition of No. 2, if you recol-

lect?

A. No. 2 was in what we considered very poor

condition. It hadn't been worked for a munber of

months, and it was heaving ground, and the timbers

were broke, and the timbers were very low; and we
undertook to retimber it in order to get on the inside
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of the gangway to take out coal; therefore they were

in there retinibering.

Q. Do you know, of tout own personal knowl-

edge, whether the}^ had any trouble in doing this re-

timbering in No. 2?

A. The only trouble they would have would be,

possibly, an extra cave, or something of the kind, in

taking out a broken set, and they might have trouble

taking it out, before they could thoroughly sprag

—

what we term—and might let down some extra work.

That is the only thing. And they would have just

that much more refuse stuff to handle getting it out.

Q. Do you know whether they did have that

trouble or not?

A. I know at times there has been that kind of

trouble.

Q. What was the condition of Xo. 3 as compared

with No. 2?

A. Well, I consider No. 3 in very good condition.

Q. How long have you worked at coal mining?

A. I have worked about—well, I should judge,

twelve years.

Q. How long down there %

A. I worked eleven years there; about eleven

years, or a Kttle more.

Q. How long did you work down at the Beaver

Hill?

A. About eleven years at the Beaver Hill.

Excused.

Defendant rests.
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Plaintiff's Rebuttal.

[Testimony oi Leander La^ssila, for Plaintiff (Re-

called in Rebuttal).]

LEANDER LASSILA, recalled in rebuttal.

Direct Examination.

(Questions by Mr. PETERSON.)
You heard the testimony of Walter Holmes ?

A. Yes, sir.

Q. That in there in gangway No. 2 he told you

and the other employees there to be careful you

didn't get hurt or killed'?

A. Yes, sir, I heard it.

Q. Is that so? A. No, sir.

Q. Did he ever tell you that?

A. No, sir.

Excused.

Plaintiff rests.

[Further Proceedings had Relative to Motion for

a Nonsuit, etc.]

Mr. SPENCER.—I did not state the details of my
motion for a nonsuit. I would like to make the rec-

ord show a little more detail for the motion.

COURT.—That is, your reasons"?

Mr. SPENCER.—Yes, your Honor. I doubt

whether to move for a nonsuit, without any reasons,

is regular in form. That is the only question.

COURT.—You ought to have stated that at the

time.

Mr. SPENCER.—Yes, we ought; but we were

waiting for doctors, and one thing and another.
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COURT.—The Court will give you leave to state

any further reasons you desire.

Mr. PETERSON.—Plaintiff desires to object to

that. Counsel is trying his case here, and he has

got to try it as he goes along. I do not think he

ought to be backing up here now, after we have got

along to this stage of the game.

Mr. SPENCER.—I do not care much about it now.

COURT.—If he wishes to, he may state the rea-

sons.

Mr. SPENCER.—Defendant moves for a nonsuit,

upon the ground and for the reason that the plaintiff

has failed to make out a case sufficient to go to the

jury, because plaintiff's own testimony shows that

he assiuned the risk of the dangers that led to his

injury; because the plaintiff's own testimony shows

that he was guilty of contributory negligence, con-

tributing to the injury he sustained; because, from

'the plaintiff's own testimony, he stood in a danger-

ous place when he received the injury, when he could

have stood in a safe place, and thus contributed to

his injury.

ARGUMENTS.
It is hereby certified that the foregoing, together

with the exhibits hereto attached and made

a part of this bill of exceptions, is all the evidence

received at said trial on behalf of either party.

[Excerpts from Testimony of Hjalmar Stonelake,

etc.]

During the trial of said action HJALMAR
STONELAKE was called as a witness in behalf of
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plaintiff, and was asked the following questions

(Page 47, direct examination)

:

Q. What did you ask Walter Holmes?

A. Well, I told Walter Holmes—we got kind of

row between us, me and my partner—and I told

Walter Holmes, I said, "I am not good enough miner

to work; I got to quit if you don't give me another

job."

Q. And what did Walter Holmes say?

A. Well, he says, "Take your tools and pick and

shovel and come down tomorrow at half-past three."

Q. And what was he going to put you at work at ?

A. Put me to work at No. 3 gangway.

Q. I yAW ask you, calling your attention now to

No. 2 gangway, whether or not he asked you to work

on contract there ? A. Well, he said

—

Mr. SPENCER.—I will object to what Mr. Hohnes

said about working on gangway No. 2. It has noth-

ing to do with this case.

COURT.—What is the purpose of this?

Mr. PETERSON.—The purpose of showing that

he sent a green man in as a i^artner of this boy to

work there in No. 3.

The COURT.—There is no allegation in the com-

plaint that this was caused by the negligence of an

inexperienced fellow-servant. I do not think he

ought to be permitted to show that.

(Cross-examination, pages 59, 60.)

Q. How long have you worked about this mine al-

together?

A. Well, I worked about nine days after Leander
got hurt.
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Q. How long from the time you first began until

you finally quit?

A. Well, I started to work about tlie 15tli of No-

vem^ber, and then I quit the last part of March.

Q. Then you worked off and on from November

to March? A. Yes.

Q. And you worked nine or ten davs after

Leander got hurt? A. Yes.

Q. Is that all the work you ever did in a mine?

A. That is the first mine I worked in.

Q. Now don't you work for the mine any more?

A. No.

Q. Haven't worked for that mine since the time

you quit after Leander got hurt?

A. I worked two months on the Beaver Hill last

summer?

Q. After Leander got hurt? A. Yes.

Q. But before he got hurt you never had worked

in this mine or any other mine? A. No.

Q. And some of this work that you did for the

mine was contract work?

A. Yes, I was working mostly contract work.

Q. Mostly contract work? A, Yes, sir.

(Cross-examination, page 63.)

Q. When you were doing this contract work, you

had to do timbering?

A. I don't have to do it.

Q. Well, your partner did?

A. My partner did.

Q. You helped him? A. I helped.
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(Testimony of Hjalmar Stonelake.)

Q. So all the time you have been working at the

mine, you have been helping more or less about this

timbering? A. Yes, I always helped.

Q. Had you worked on tunnel No. 3 from the time

they started to fix it up, repair it, until Leander got

hurt ? A. Before Leander got hurt.

(Page 6-1.)

Q. Had you worked from the very beginning on

that work in No. 3, had you started and gone through

all of it?

A. No, I was working there nine days.

Q. All the time you worked there, Leander was

your partner? A. Yes.

Q. And you worked together doing this timber-

ing? A. Yes.

(Eedirect Examination, page 64.)

Q. Now, how long did you work at that contract

work, Hjaimer?

A. Well, I worked of course. I don't know ex-

actly how many days I worked at this.

(Page 65.)

Q. You went over that once. What did ,you quit

that for?

Mr. SPENCER.—I don't believe it is material why

he quit. He said once he had a row with his part-

ner.

The COURT.—This is re-examination on what was

brought out, you may answer the question.

Mr. SPENCER.—I object to it as immaterial, in-

competent, and irrelevant; tends to prove no issue

in this cause ; not redirect. And take an exception.

The COURT.—Verv well.
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(Testimonv of Hjalmar Stonelake.)

Q. What did you quit that work for, Hjalmar?
A. Because I got a row between I and my part-

ner.

Q. What about?

(Same objection, ruling, and exception.)

Q. What did you have a row about?

A. Because he was always kicking; I wasn't a

good enough miner.

Mr. SPENCER.—If the Court please, you said

they couldn't go into that.

The COURT.—You went into it yourself when you

got after him. That is the reason I am allowing this

redirect examination on this subject.

Mr. SPENCER.—I asked nothing about a row

with his partner, or why he quit.

The COURT.—No, I know ; but you examined this

man as to his own experience.

Mr. SPENCER.—So did they. They opened it

up; asked him how long he had worked there; how

long at contract work. He gave the day and dates;

I simply cross-examined him on that.

The COURT.—The Court will allow the testimony.

Mr, SPENCER.—I move to strike it out, on the

ground that it is incompetent, immaterial, and irrele-

vant.

The COURT.—I overrule the motion.

Mr. SPENCER.—Allow me an exception.

(Page 67.)

Q. And then, what did you do then? Did you

quit there with Yucell?

A. Yes, I quit with Yucell.

Q. What did you do?
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(Testimonj; of Hjalmar StonelaJie.)

A. I went from Yucell to Walter Holmes.

Mr. SPENCER.—We have been over this same

thing. They tried to get in what was said by Walter

Holmes, and the Court ruled it out.

The COURT.—We have got down to Walter

Holmes.

Mr. PETERSON.-Your Honor hns ruled that

out; but counsel started in to show this man was an

experienced miner. I think we ought to be entitled

to rebut that. We propose to show that I intended

to show before. If he hadn't opened it up, I would

have been content to have let the thing go; but he

has pulled open the doors.

The COURT.—Go on with your employment,

then, by Holmes, that you haven't been over hereto-

fore.

Q. Now, you w^ent to Holmes, I understand

—

Walter Holmes ? A. Yes, sir.

Q. And what did you say to him'?

Mr. SPENCER.—I certainly shall object. That is

the very question he asked before—the very con

versation he had with Holmes. It has been ruled

out once.

The COURT.—You went into the experience of

this man, and I think he ought to be able to rebut

that. You opened up the gates yourself, after I

ruled.

Mr. SPENCER.—I want to get my objection. De-

fendant objects to this question, upon the ground

it is incompetent, irrelevant, immaterial, tends to

prove no issue in this case, is not redirect examina-

tion, and there is nothing here shown as to the au-
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(Testimony of Hjalmar Stonelake.)

thority of Holmes, or nothing to show that Holmes
had any authority, that he could bind the company
by anything he said; and it is hearsay.

(Page 68.)

The COUET.—The objection will be oyerruled.

Mr. SPENCER.—Allow us an exception.

Q. What did you saj'^ to Plolmes?

A. I say to Holmes, "If you don't give another

job tome, I got to quit." Then he said, "Why?" I

says, "Because I ain't good enough miner. I got to

quit if you don't giye me another job."

Q. YvHiat, if anything, did he say to that?

A. Vfell, he said that he had some kind of con-

tract for another place, that he promised to giye it

to me, and I w^on 't take it.

Q. A¥hy wouldn't you take it?

A. Well, because I didn't got enough to miner to

do that.

Q. And then where did he put you to work ?

A. Put me to work in No. 3 gangway.

That the questions propounded to the witness and

the answers thereto and the objections to said testi-

mony and the rulings of the Court thereon were as

set forth herein.

[Instructions to the Jury Requested by Defendant.]

Prior to the argument to the jury defendant re-

quested the Court in w^riting to instruct the jury

as follows

:

I.

It is a general rule of law that a master must fur-

nish his servants a reasonably safe place in w^hich
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to work. You will observe that I have said, '^a rea-

sonably safe place." By this you are not to under-

stand that it is incumbent upon the master to furnish

an absolutely safe place, or the safest possible place,

but only a reasonably safe place,—that is to say, such

a place as reasonably or ordinarily prudent men en-

gaged in the same line of business furnish and pro-

vide for their servants, having due regard for the

usages and customs of the business.

II.

This rule, however, gentlemen, is subject to certain

well-defined exceptions, one of which it becomes your

duty to consider in this case. It is contended by the

defendant that plaintiff was injured while re-timber-

ing a tunnel; that is, repairing the same so that it

might be miade a safe place. In this respect I charge

3^ou that when a servant is engaged in the work of

making a known dangerous place safe, the hazards

of the dangerous place, and the increased hazards of

the place made dangerous by the work, are the ordin-

ary and known dangers of such a place, and by his

acceptance of the employment he necessarily assumes

them; and in such cases, the positive duty of the

master does not extend to making or keeping the

place reasonably safe, because the very nature of the

work imparts to the servant knowledge of the danger

and charges him with the assumption of said dan-

gerous employment.

III.

Where a servant is employed to put a thing in safe

and suitable condition for use, or in making a known

dangerous place safe, it would be unreasonable and
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inconsistent to require the master to have it in a

reasonably safe condition or reasonably good repair

for the purpose of such employment, the effect of

such a rule would be to render the master liable as

an insurer of the safety of his servants and entirely

abrogate the well-settled doctrine that the servant as-

sumes the risks and perils incident to his employ-

ment.

IV.

The obligation of the master to provide a rea-

sonably safe place for his servants has no applica-

tion when the very work in which the servants are

engaged is constantly changing and the safet}^ of the

work and place depends upon the due perfoniiance of

that work by the servants and their fellow-servants

;

the duty of the master, in such cases, does not require

of him that he keep the place safe at every moment

of the work's progress. In other words, a servant

put to work to repair a known dangerous place can-

not be heard to complain of its being dangerous, inas-

much as that very danger is the cause of his being

there and the servant is employed and undertakes

to make the dangerous place safe, and he assumes

such risk. The rule that it is the dut}' of a master

to exercise ordinary- care to provide a reasonably safe

place in which to work does not apply in such cases.

V.

Therefore, in this case, if you find that the point

where the plaintiff was working was not a reasonably

safe place, but that the plaintiff and his fellow-

servants were, at that time, at work repairing the

said place, endeavoring to make it safe and proper,

and the plaintiff knew of these conditions, the duty
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does not rest upon the defendant to make the place

safe, as it would under ordinary conditions, but j^ou

must consider that the plaintiff has consented to work

in a place which is known to be dangerous, or, at any

rate, not in good condition, and your verdict should

be for the defendant.

INSTEUCTIONS TO MINORS.
VI.

The plaintiff in this case, at the time of his injury,

was a minor, that is, an individual under the age of

twenty-one years. In this connection I charge you

that the mere hiring of a minor does not constitute

negligence. In other words, the mere fact that the

defendant emploj^ed Lassilla is not negligence on

the part of this defendant.

VII.

It is the duty of a master to instruct a minor or

call his attention to such dangers only as he would

not understand on account of his age or inexperience.

No duty rests upon the master to notify or warn a

minor of the ordinary dangers of his occupation that

are so open and apparent that one of his age, experi-

ence and like capacity, under like circumstances, by

the exercise of ordinary care would know, and no

duty rests upon a master to notify a minor of the

ordinary dangers of his emplojnxient that he actually

knows and appreciates.

VIII.

If you find that the said plaintiff received no in-

structions from the defendant but that he knew how

to do the work and knew and fully appreciated the

dangers, notwithstanding his youth and possessed the
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requisite experience to admonisli liim liow to avoid

them. I instruct you that the said defendant is not

liable for having failed to give instructions to said

plaintiff.

IX.

If you find from the evidence in this case that

Lassilla had worked for the defendant a sufficient

length of time to become acquainted with the char-

acter of his work and the ordinary risks attached

thereto and that during said time he made no com-

plaint and that the manner in which he performed

his work induced the defendant to believe that the

said Lassilla was a competent timber-man, in such

case you cannot find iliQ defendant guilty of neg-

ligence in failing to warn and instruct the plaintiff

of the dangers of his occupation and your verdict

should be for the defendant.

X.

The mere fact that an employee is injured because

he was inexperienced or ignorant is insufficient to

charge the master with liability for his injury re-

ceived on account of failure to instruct or warn the

employee, but the plaintiff must also cause it to ap-

pear that the master knew that the plaintiff was

without the knowledge or appreciation of the dangers

connected with said work, or that the master ought

to have known of said inexperience, and that after

the master had such knowledge, or should have had

such knowledge, that he failed to warn the employee,

because, unless the master knows, or ought to know^

of some reason for instructing a seiwant, there is no
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rule of law requiring an emjDloyer to give an instruc-

tion to Ms employee.

XI.

A minor who, in his application for employment,

repiesents falsely that he understands his work,

when he dues not understand it, and on account of

said representation, that he does understand his

work, is employed, he is to be judged according to

th'..^ ordinary intelligence of an adult.

XII.

Therefore, I instruct you that if plaintiff in this

case represented to the defendant, when he was em-

ployed, that he was experienced for the work for

which he was employed, and which he was doing at

the time of his injury, the defendant would have a

right to assume that the plaintiff's representations

were true, and the plaintiff would not be allowed

thereafter to say that he did not understand the

ordinary dangers and hazards of his work nor hold

the master responsible on account thereof, but you

should hold the plaintiff responsible for the truth of

his representations, unless you should further find

that the defendant had found out that the said rep-

resentations of the said plaintiff were false.

XIII.

I insti-uct you that as to those dangers and risks

a minor actually knows and appreciates and as to

those risks that are so open and apparent that one

of his age, experience and capacity would, in the

exercise of ordinary care, know and appreciate, the

minor and the adult stand upon the same footing

and are to be governed by the same rules, and in such
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cases there is no duty on the part of the master to

instruct the minor or the dangers of his emploj^ment.

XIY.
I charge you as a matter of law that the plaintiff

in this case was of sufficient age and intelligence to

appreciate and understand the ordinary risks and

dangers of the place about which he was employed at

the time of the said accident, and had such apprecia-

tion of such dangers and risks that there was no

necessity of giving him any instructions.

XV.
Where a person of apparently sufficient age,

physical ability' and mental caliber to perform the

services, seeks employment at the hands of a coal

company, or other master, the law presumes that he

is competent to discharge the duties for which he

was employed, and is competent to comprehend

and avoid all dangers that may be discovered by the

exercise of ordinary care. In such cases the law

does not require a master to pass the servant through

a critical examination to discover his competency for

the place, and the master has a right to assmne that

the servant is capable of performing the services

which he seeks and undertakes to perform.

XVI.

The law presumes that every individual of ordi-

nary intelligence has a certain knowledge of the

ordinary laws of nature, and so far as this case is

concerned, of the law of gravitation.

XVII.

I instruct ycu that the plaintiff in this case can-

not be heard to say that, at the time of his injury,

he did not laiow and appreciate such dangers as per-
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sons of ordinaiy intelligence and like circumstances

would have known, and it must be assumed as a

matter of law that he had the intelligence and under-

standing common to persons of his age.

XVIII.

I charge you, as a matter of law, that the plaintiff

in this case is presumed to knew that when he at-

tempts to remove coal from the roof of a tunnel, by

loosening the same with a pick, bar or other imple-

ment, that said loosened coal in obedience to the law

of gravitation, will fall to the floor of the tunnel.

XIX.
I instruct you that if the plaintiff in this case re-

ceived the injuries complained o E as the result of

coal, or other material, of the roof of the tunnel fall-

ing upon said plaint] [f , which co:il or material was

loosened by plaintiff, and the plain tiif stood in a posi-

tion allowing the same to fall upon him, your ver-

dict should be for the defendant.

DETAILS OF WO RK.

XX.
Where a servant is engaged in \ be duty of making

a dangerous place safe, and the master has supplied

the servant with suitable material, such as lagging

and timber sets, and appliances to perform the work,

it is the duty of the servant in carrying out the de-

tails of the work, to make such use of the material,

such as lagging and timber sets, and appliances fur-

nished by the master so as not to bring any injury

upon himself ; and if, under such circumstances, the

servant is injured in carrying out the details of the

work, the master is not responsible.
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XXI.

If you find from all the evidence in this case that

Lassila was engaged in making a known dangerous

place safe, and that the defendant supplied the said

Lassila, and his fellow-servants, with suitable mate-

rial, such as lagging, and timber sets, and appli-

ances, to perform the work, but that in carrying out

the details of the work plaintiff acted negligently in

making use of the said material, by improperly plac-

ing the same or in attempting to remove certain coal

or other material from the roof of the tunnel, in or-

der to place any of said material, or make room

therefor, and so stood that the coal or other material

which he was loosening, fell upon him, and caused

the injury complained of, your verdict should be for

the defendant.

CONTRIBUTORY NEGLIGENCE.

XXII.

Contributory negligence consists of such acts or

omissions on the part of plaintiff which amount to

the want of ordinary care, and if the plaintiff is

guilty of contributory negligence, even though the

defendant is guilty of negligence, the plaintiff can-

not recover. In other words, the plaintiff must not

be guilty of negligence, but must use due care to pre-

vent injury to himself. The amount of care and

precaution that the plaintiff must use to prevent in-

jury depends upon the dangers of his employment

and if the plaintiff is working in or about a danger-

ous place, it was necessary for him to use greater
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care and precaution than it would be where his em-

ployment was simple and not of great hazard.

XXIII.

There was a duty resting upon the plaintiff in this

case to use care while working about the mine of the

defendant and there was a duty resting upon the

plaintiff not to put himself in a place where he knew,

or, by the exercise of ordinary care and caution,

should have known to be dangerous, and if you find

that the plaintiff did not use reasonable care while

working about the said mine at the time of the acci-

dent, or if he did not use the care that he might have

used, or did not use the care and precaution that he

was capable of using, by the exercise of ordinary

care and caution, and that on account of lack of such

care and caution he was injured, then you must find

that the plaintiff was guilty of contributory negli-

gence and cannot recover and you are to find for the

defendant.

XXIV.
Consequently I instruct you that there was a duty

resting upon the plaintiff, while engaged in working

in the vicinity of places where timbering was defec-

tive, to exercise his thinking faculties, to give careful

attention to the business in which he was engaged.

If he fails to do so and was injured in consequence

thereof, it was such negligence as contributed to his

own injury, and would prevent his recover in this

action.

XXV.
If you should find that the defendant is guilty of

negligence, but that the plaintiff was also guilty of
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negligence contributing to tlie accident; in otlier

words, botli parties being negligent contributing to

the accident, then I instruct you that you must find

your verdict for the defendant.

ASSUMED RISK.

XXVI.
As a legal proposition it must be presumed as a

matter of law that a person will not attempt to work

in a place concerning which he may be ignorant, and

if a person works in a dangerous place, knowing the

conditions and the dangers of his employment, or if

he is in a position where he might know, by the exer-

cise of ordinary care and caution, the dangers of his

employment and could appreciate the said dangers,

then, if he continues to work in the said position, he

assumes the risks or dangers of his emplo}anent and

cannot recover for an injury arising therefrom.

XXVII.

It is one of the implied conditions of every con-

tract for employment that a servant is competent to

discharge the duties in which he is employed, and in

accepting service he assumes the risks reasonably to

be expected as incident to his employment. It is

also an implied condition that he understands the

nature and extent of his services, and that he has the

requisite ability to properly perform his work ; and,

if a servant undertakes employment without suffi-

cient knowledge of his position, or applies less

knowledge than the occasion requires and he is in-

jured, it is his own fault and he cannot recover.

XXVIII.

A person employed assumes all of the ordinary
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risks and dangers of his employment, and I instruct

you that when a person works in a place insufficiently

protected, or works in a place unsafe when he has

the knowledge or by the exercise of ordinary care

• and caution could acquire the knowledge of its con-

dition, he takes the risks incident to his said employ-

ment, and assumes the same, and he cannot maintain

an action for injuries sustained arising out of acci-

dents resulting from the defective condition of the

place in which he was working.

XXIX.
The servant assumes the danger of the employ-

ment to which he voluntarily and intelligently con-

sents, and, while ordinarily he is to be subjected only

to the hazards necessarily incident to his employ-

ment, if he knows that proper precautions have been

neglected, and still knowingly consents to incur the

risk to which he will be exposed thereby, his assent

dispenses with (or rather excuses) the dut}' of the

master to take such precautions.

XXX.
So, also, the employee assumes such risks of dan-

ger as are open and obvious to the senses, whether

such risks are of ordinary or extraordinary charac-

ter ; that is to say, such risks as would be readily seen

and appreciated by one exercising his ordinary fac-

ulties while at and about his emplojinent. Every

person of mature years, is recpired to exercise his

faculties; and if, exercising reasonable care and
prudence under the conditions present he would
readily have observed or come into knowledge of the
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danger attending Ms employment, he must be held

to have assumed the risk of such employment.

XXXI.
Therefore, in this case I instruct you that if

Lassilla knew of the conditions of the place where he '

was working, both as to the timbering and the con-

ditions of the roof, and if he also understood the

hazards and dangers of his employment, and know-

ing these things and appreciating them, consented to

work where he was working at the time of the in-

jury, I instruct that he assumed the risk and cannot

recover.

GENERALLY.

XXXII.
The law demands that a plaintiff should exercise

care and prudence equal to his age and knowledge

and experience, and if you find that the said plain-

tiff in this case had the capacity to be sensible of tht

danger at the time he was injured, taking into con-

sideration the knowledge that he had, then it is your

duty to find your verdict for the defendant.

XXXIII.
The burden of proof, or the burden of showing

that the defendant was negligent herein is on the

plaintiff, and the plaintiff must establish this by a

preponderance of evidence, and must show that the

defendant was guilty of the negligence which caused

the accident complained of herein, and if the plain-

tiff does not establish this by a preponderance of evi-

dence, then your verdict must be in favor of the de-

fendant.
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XXXIV.
The negligence of the defendant herein cannot be

presumed from the happening of this accident, but

the plaintiff must prove the negligence of the defend-

ant by a preponderance of the evidence.

XXXV.
The happening of the accident herein does not

prove the negligence of the defendant.

XXXVI.
The law presumes that the defendant was not

guilty of negligence in the first instance, and the

burden of proof is on the plaintiff to prove this negli-

gence, and the plaintiff must establish this burden

of proof by a preponderance of evidence of evidence,

and if the plaintiff does not do so, you should find

your verdict for the defendant.

XXXVII.
I instruct you in this case to bring in your verdict

in favor of the defendant.

Before you are warranted in allowing the plaintiff

any damages for any alleged permanent injury, or

disability, you must be reasonably certain from a

preponderance of the evidence that such permanent

injury has been sustained and will continue; it is

not sufficient that permanent injury is merely possi-

ble.

Gentlemen of the jury, I instruct you that in this

case the plaintiff is not entitled to recover any dam-

ages in the way of suffering and pain, or otherwise,

on account of the second breaking of his arm and

the defendant is not liable in any event to the plain-
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tift for or on account of anything arising out of this

second breaking of his arm.

It is hereby certified that the foregoing were all

the instructions requested by the defendant.

[Instructions of the Court to the Jury.]

After the attorneys for the respective parties had

addressed the jur}^ the Court instructed the jury as

follows

:

Portland, Oregon, February 3, 1909, 2 P. M.

INSTRUCTIONS.

Gentlemen of the Jury:

Having listened to the evidence in this case, and

also to the arguments of counsel, it now becomes my
duty and province to instruct you as to the law of the

case.

This is an action instituted by the plaintiff to re-

cover damages on account of the alleged negligence

of the defendant, whereby the plaintiff suffered in-

jury to his person, namely, the breaking of his arm.

It is set out in the complaint that the defendant em-

ployed the plaintiff in the first instance about the

2d day of December, 1907, as a roustabout about the

mine, which was owned and was then being operated

by the defendant company, and the duties of which

required the plaintiff to do general work of all kinds

on the outside of the mine. Then it is further al-

leged that later on, namely, about the 6th day of

March, the foreman of the defendant company

—

Walter Holmes—directed the plaintiff to go to work
in this tunnel or gangway, as it has been described to

you, in removing old rotten timbers therefrom, and
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retimbering the gangways. It is further alleged

that he worked there until the 13th day of March,

1908, and that, by reason of a large portion of the

ceiling above falling without warning upon the

plaintiff, he was thrown to the ground, and he was

bruised and crushed, and his right arm broken.

Now, then. It is alleged, as the specific negligence

upon which the pit.intif6 relies for recovery, that at

the time of receiving sazd injuries said plaintiff was

a minor, of the age of 17 y^^ars, inexperienced and

unfamiliar with the work that I:^ was required by

defendant to perform, and by reasoi: of his tender

years and inexperience, was wholly unacquainted

and unfamiliar with the hazards and dangers inci-

dent thereto, and did not know, understand or appre

ciate the dangers and hazards incident to said work

;

that defendant, through its proper officers, agents

and representatives knew that the work in which

they directed plaintiff to engage was extra hazard-

ous and dangerous, and that the gangway in which

plaintiff was required to work was in an unstable

and dangerous condition, and that the timbers there-

in were liable to give way and fall at any time, all of

which was unknown and not appreciated by said

plaintiff, and said defendant's officers, agents and

employees in charge of said mine, although aware of

said plaintiff's tender years and inexperience, and

inability to understand, know and appreciate the

dangers incident to the work in which he was about

to engage, carelessly and negligently failed and

neglected to caution or warn said plaintiff of the

dangerous condition of said gangway or of the
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hazards or dangers incident to liis working therein,

and careless!}^ and negligently directed and suffered

said plaintiff to engage in such work, without first

warning him of the dangerous condition of said

place, in Avhich he was required to work, and with-

out cautioning and warning him of the dangers in-

cident to the prosecution of such work. '

'

You will see from a reading of this paragraph of

the complaint, that the plaintiff bases his cause of

action upon the negligence of the defendant, and that

negligence is specified, as I have read to you, con-

sisting of the failure to warn and instruct the plain-

tiff of the danger that was impending to any person

who should go into the gangway and work therein.

And it is specially alleged, and as a special ground

upon which recovery is sought, that the plaintiff was

a minor; that is, that he was a youth, and with not

the experience that attends a person of full age and

of full discretion ; and therefore, they say, it was in-

cumbent upon the defendant company to take more

than ordinary pains and care to see that the plain-

tiff was especially advised as to the dangers that

would attend his work in the gangway.

Negligence is the failure to observe, for the protec-

tion of another person, that degree of care, precau-

tion and vigilance that the circumstances justly de-

mand for the protection of that other person. Or, to

put it in another way, negligence is the doing of

something which, under the circumstances and con-

ditions prevailing, an ordinarily cautious and pru-

dent person would not do, or the leaving undone of

something, under the same circumstances and condi-
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tions, that an ordinarily prudent person would do,

for the protection of another.

ISToAv, it was the duty of the defendant—a duty

incumbent upon the employer of labor, to warn per-

sons seeking employment, and entering upon the

employment, of the dangers that might attend the

entering upon the duty they proposed to discharge.

If the danger is hazardous, or extra hazardous, the

duty is increased. Then it becomes incumbent upon

the employer to advise the party entering into the

employment of the extra hazardous conditions, of

the larger dangers attending the employment. And
if, when he goes to work, it becomes the duty of the

employer to instruct him as to those extra hazardous

conditions, so that he may be put upon his guard, and

that he may work with more safety in doing the

part that is assigned to him, this is especially true if

a youth is employed—one not having the experience

of an adult. The employer should see to it that,

owing to his youth, he is advised of the nature of

the emplojanent ; that he is advised fully of the dan-

gers that might attend his w^ork in the employment,

and, if possible, have him fully appreciate and un-

derstand the dangers attending the work. I cannot

make this more plain to you than to read you an

excerpt from the law book. The law is laid down

like this

:

"It may be safely laid down as a general rule,

supported by authority, that persons who employ

children to work in and about dangerous machinery

or in dangerous places"—this speaks of children,

and it applies as well to persons under age, or to



206 The Beaver Hill Coal Company

youthful persons who have not yet arrived at the

full age of discretion, or having not yet procured

or secured their full powers of discretion, in work-

ing about machinery or in dangerous places

—

"should anticipate that they will exercise only such

judgment, discretion, and care as are usual among

persons of that age, or of discretion, under similar

circumstances, and are bound to use due care, having

regard to their age and inexperience, to protect them

from the dangers incident to the situation in which

they are placed; and, as a reasonable precaution in

the exercise of such care in that behalf, it is the duty

of the employer so to instruct such employees con-

cerning the dangers connected with their employ-

ment, which, from their youth and inexperience,

they may not appreciate or comprehend, and that

they may, by the exercise of such care as ought rea-

sonably to be expected of them, guard against and

avoid injuries arising therefrom."

In this connection, I will read to you further, as

applied directly to this case

:

''If you find from the evidence that plaintiff was

directed by defendant to work at dangerous work or

in a dangerous place, and by reason of his youth

and inexperience he did not know, understand and

appreciate the hazards of the work in which he was

engaged, and that defendant, who put plaintiff to

work in the mine, knew, or in the exercise of reason-

able care, should have known, that the place or the

work at which plaintiff was engaged was dangerous,

if it was so, then it was its duty to give plaintiff

reasonable warning of such dangers, if any, and suit-
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able instructions to enable bim to understand bis

situation and to protect bimself, and if be failed in

tbis, defendant would be guilty of negligence."

I will give you anotber instruction in tbe same re-

lation : If you find tbat tbe plaintiff received no in-

structions from tbe defendant, but tbat be knew bow

to do tbe work and knew and fully appreciated tbe

dangers, notwitbstanding bis youtb, and possessed

tbe requisite experience to admonisb Mm bow to

avoid tbem, I instruct you tbat tbe said defendant

is not liable for baving failed to give instructions to

said plaintiff.

Tbat is given upon tbe ground tbat, if tbe plain-

tiff bimself was familiar witb tbe surroundings, and

if be bad large experience and knew and understood

and appreciated bow to avoid dangers by applying

tbe usual tests, and was as mucb acquainted witb it

practically as an older person would be, tben in tbat

case it was only necessary to instruct bim according

to tbe experience tbat be migbt bave bad, or accord-

ing to tbe power of appreciation tbat migbt bave

been known to tbe defendant in tbe case.

Your first duty, tberefore, will be to determine

wbetber tbe defendant bas been negligent in tbe par-

ticulars alleged in tbe complaint; and in deter-

mining tbis, you will take into consideration all tbe

testimony in tbe case bearing upon tbe question of

negligence—I mean tbis particular question alleged

in tbe complaint, because plaintiff must succeed, if

be succeeds at all, upon tbe allegations of negli-

gence set out in tbe complaint, and upon none otber.

And if you determine from tbis testimony tbat tbe
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defendant lias not been negligent in the particular

alleged in the complaint, then you will find a verdict

for the defendant, and that will be the end of the

ease. But if you find that the defendant has been

negligent, then you may pass to the defenses which

are set up to obviate the allegations of the complaint.

There are two defenses assigned: The first is that

the plaintiff assumed the risk of his employment, or

the hazards incident to the work upon which he en-

tered; and the second is that he was guilty of con-

tributory negligence, which was the cause of his own

injury.

What we understand by assumption of risk is this

:

Every person who enters into an employment as-

sumes the risk of danger or hazards that are ordin-

arily incident to that employment; that is, being ac-

quainted, as a person is supposed to be acquainted

with the business in which he seeks to engage, he

then assumes the ordinary risk of danger that at-

tends that business, or that work, and if he is hurt

by reason of some ordinary risk that he has assumed,

wh}^ then, he cannot recover. This also ajoplies to the

case where a person enters into a hazardous risk, or a

hazardous employment—one that is extra hazardous,

more than ordinary—if, knowing the hazards attend-

ing the risk, and if appreciating those hazards, he still

enters upon the duty, when he also assumes the ex-

traordinary hazard of his employment, and if he

is hurt by reason of such hazards, why, then he can-

not recover. But this must be so wdien the person

entering upon the emplojrment has full knowledge

of those extraordinary hazards, and has a full and
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ample appreciation of tiie dangers incident to such

hazard, and yet, notwithstanding all of that knowl-

edge, and that full appreciation, he still pursues the

work which he applied for.

This applies also to a person of youthful expe-

rience, or a youth under age, who has not yet ar-

rived at the ripe experience of full manhood, and

his actions are to be judged by the actions of per-

sons of his age. And in order that you may under-

stand what I mean by that, I will read you a para-

graph from a case that was decided in the Supreme

Court of the State of Oregon. The language is my
own, because 1 wrote the opinion in the case :

"So it is that a minor assumes the ordinary haz-

ards or risks of his engagements that he through his

degree of intelligence knows or should know and ap-

preciate, and consequently he assumes those dangers

also that are so open and obvious to the senses that

one of his age, capacity and experience would, in the

exercise of the ordinary care and prudence common
to persons of like age and experience, know and ap-

preciate, and would be expected to be sufficiently

attentive and alert to avoid. In other words, the

minor's assumption of the hazards and dangers at-

tending his employment is to be determined by his

capacity to know, understand and appreciate them,

and his caution, alertness and aptitude as well to

avoid them. The test is. What would ordinarily be

expected, in a general sense, of persons of the minor's

age and experience, whose conduct is under scrutiny ?

And this is so even if the child is sui juris, that is,
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has reached years of discretion, and has become, as

a matter of law, responsible for his conduct. No

higher degree of care will be expected of him than

is usually exercised by persons of similar age, judg-

ment, and experience."

So that when you consider whether or not a child

of tender years, or a youth, has assumed a risk, you

must take into consideration the 3'ears of discretion

at which he has arrived, and consider whether he

has appreciated, or does appreciate, under those

years of discretion, the risk as would be appreciated

by a person of his age and discretion, and if he does,

and considering the age, he fully appreciates and

understands the risk, and yet, notwithstanding, he

continues in the employment, then he himself would

assume the risk. You may appl}^ that to this case

upon the first defense, which I have explained to you,

set up by the defendant.

The next defense, as I have suggested, is that of

contributory negligence. Contributory negligence is

negligence on the part of the plaintiff, which negli-

gences conduces to his own injury. It being the

proximate cause of his injury, he cannot complain,

because he has been the cause thereof himself. You

may apply the definition of negligence as I have

given it to you before, and if the plaintiff is thus

negligent, so that he has caused his own trouble, then

that would be contributory negligence conducing to

his own injury, and the defendant would not be liable

if he has been thus negligent. But in applying that

rule of negligence in this case, you will have to take

into consideration also the youth of the plaintiff, and
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apply to him the standard of negligence that you

would apply to a youth of his age; consider what

would be the ordinary action, or the ordinary motives

and procedure of youths of his age in a general way,

and apply that in this case, and see whether or not

this plaintiff has been negligent himself, and has thus

brought about his own trouble.

There are two grounds upon which it is alleged the

plaintiff has been negligent, contributing to his own

injury : The first is that he did not seek a secure place

so that if the ceiling should fall it would not hurt

him. You have heard the testimony with relation

to that. There is some evidence tending to show that

the plaintiff, when he struck at the projecting piece

of coal in the ceiling with the crow-bar, stood back

under the lagging, so that if the fill should come down

at all, the lagging would catch it, and he would not

be hurt. There appears to be no evidence to the

contrary of this, because both witnesses that were

in the tunnel at that time, or in the gangway, tes-

tify about the same upon this question. There is no

contradictory evidence.

The other item of negligence consists in the al-

leged fact that the plaintiff, along with his co-ser-

vant, was negligent in selecting the specific pieces of

lagging that they put by, and that they selected the

weaker pieces, or pieces that were weak, and should

never have been put in there by competent work-

men. The evidence tends to show that the lagging

was furnished there by the company, brought to the

place for use by these two employees, and that the
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employees in picking out the lagging naturally took

the best, and kept taking the best and leaving the

worst, and that there was not much left—not many

pieces left at the time the put up these last pieces

that were put in the tunnel; and they both testify

that the pieces put in there were not of the best qual-

ity ; that is, they did not come up to the standard that

was fixed for building the gangway.

It is a rule of law that, if implements or if ma-

terial is furnished to the workmen—material and

implements that are proper for the work and con-

struction—it is the duty of the workman to select

from such material or im.plements that are furnished

and it is expected of him that he will select such as

will protect him. And it is said in this case that the

plaintiff was negligent in not selecting such lagging

as would have sustained the strain of the weight

above by the falling ceiling. But the only evidence

on that subject is that the lagging that was furnished

had been used down till there was little left, and that

they were selecting the best from that; and that, in

putting that up, they did the best they could with the

materials at hand. You have heard the testimony on

this, and you are to determine whether the boys were

negligent in selecting the particular pieces that went

up there. Of course, when the ceiling fell, and the

weight of the rock and debris came down upon the

lagging, the lagging itself broke, and, having broken,

it came down upon the boy, and he was injured

thereby.

Now, then, you will take all these matters into con-

sideration, and determine: First, as I have outlined
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to you, whether or not the defendant was negligent

in the particular alleged here—not in any other par-

ticular. There has been much said here about the

furnishing of a safe place for the plaintiff to work

in. That question is not in this case. It is not al-

leged that the defendant failed to furnish a safe

place for the plaintiff to work in; but it is alleged

that the defendant failed to warn the plaintiff of the

dangers incident to that particular work, and to in-

struct the plaintiff, having regard for his youth, as

to how he should work there so as to avoid danger

or injury.

If you find, as I have indicated, that the defend-

ant was negligent in this particular, then you will

pass to the question whether or not the plaintiff as-

sumed the risk, taking into consideration the instruc-

tions I have given you upon that subject, and all

the evidence, and determine whether or not the plain-

tiff did assume the risk that caused his injury. And

then you may, if you find that he did not, pass to the

second defense—whether or not his own acts were

negligent, and if negligent, whether or not those acts

contributed to his own injury.

If you find for the plaintiff in this case, the meas-

ure of damages will be what sum of money, putting

it at a money value, the plaintiff will lose by reason

of the accident ; that is to say, you will take into con-

sideration what anguish he has suffered and what

pain he has undergone by reason of the accident, and

what loss has resulted to him or is going to result to

him by reason of the injury that he has received, jDut-
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ting Mm out of condition for pursuing Ms usual

work and avocation; and adding these two together,

you will determine what the aggregate loss to him

will be. I will give you two S]Decial instructions in

this relation

:

Before you are warranted in allowing the plain-

tiff an}^ damages for any alleged permanent injury,

or disability, you must be reasonably certain from a

preponderance of the evidence that such permanent

injury has been sustained and will continue; it is

not sufficient that permanent injury is merely pos-

sible.

That has relation to any permanent injury that

the plaintiff might have sustained; and you are

to be the judges whether or not he has sustained

a permanent injury, taking into consideration upon

that question the medical testimony you have heard

here, and all the evidence in the case bearing upon

the subject; and if he has sustained a permanent in-

jury, of course, that would increase the damages.

If not, they would not be so large.

I instruct you that in this case the plaintiff is not

entitled to recover any damage in the way of any

suffering and pain, or otherwise, on account of the

second breaking of his arm, and the defendant is not

liable in any event to the plaintiff for or on account

of anything arising out of this second breaking of

the arm. You have heard the testimony here as to

the arm being a second time broken. That was not

caused, or it is not claimed that that was caused, by

the defendant in any way ; and hence, if there is any

damage accruing to the plaintiff by reason of the
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second breaking-, the defendant would not be respon-

sible therefor, and you should not charge the de-

fendant up with it.

In arriving at your verdict in this case, the party

who has the affirmative of any i&?ue is required to

make that out by a preponderance oi the evidence.

In other words, the burden of proof is upoi'^ his side

to show that. What we mean by the burden of p^'oof

is the weight of evidence. If the scales of justice,

by the weight of evidence, preponderate upon the

one side or the other, you should find upon the side

on which the scales preponderate; that is, upon the

side on which the scale goes down, be it ever so light,

the testimony having preponderated in that way, that

would indicate the manner of your verdict. The

plaintiff, of course, has the burden of proof in the

first instance of showing that the defendant was neg-

ligent in the manner alleged in the complaint; and

if you should pass beyond that, then the defend-

ant has the burden of proof of showing that the

plaintiif assmned the hazards and risk of his em-

ployment, and, second, that the plaintiff was guilt}'^

of contributory negligence.

It is the province of the Court to instruct you as

to the law of the case, and the rules of law as given

you, you shall take implicitly, and apply them as the

law in the case. It is, upon the other hand, the sole

province of the jury to find and ascertain the facts.

With this the Court has nothing to do. That is a

a matter bearing upon you solely, and you should

take the responsibility.
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A witness is presumed to s^Deak the truth. This

presuiQX3tion, however, may be overcome by the man-

ner in which he testifies, and by the character of his

testimony, and by evidence a:ffecting his character or

motives, and by contradictory evidence. And so it

is you must judge of the credibility of a witness, and

in determining the case finally, you must take into

account the credibility of the witness, along with

the testimony that has been given you from the wit-

ness-stand. If the witness is worthy of absolute

credit, of course it is much stronger than where a

witness goes upon the stand, and so testifies and so

deports himself that you feel that you cannot believe

him. The result must be that you shall be convinced

in the end, from your own judgment of the testimony

and from the credibility of the witnesses, as to who

shall prevail in the case.

If there are any exceptions to the instructions, the

court will take them now.

Mr. BATES.—I desire to except, if your Honor

please, to the refusal of the Court to give instruc-

tion No. 1 requested.

COUET.—No. 1 was given in part.

Mr. BATES.—Yes, that is true.

COURT.—The first of that was only preliminary.

Mr. BATES.—Yes, that is true. I want an excep-

tion to the refusal of the court to give instruction

No. 2. The instruction that your Honor gave on

the assumption of risk, I do not believe is as full as

we are entitled to have it as asked for in this instruc-

tion.
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COURT.—Very well.

Mr. BATES.—Also the same in regard to instruc-

tion No. 3 requested on behalf of the plaintiff. No.

4 you practically gave. And the instruction num-

bered 5 requested on behalf of the plaintiff, on the

question of contributory negligence, I ask an excep-

tion to the refusal of the Court to give that.

COURT.—Very well.

Mr. SPENCER.—If the Court pleases, I would

like to except to the refusal of the Court to give the

instructions that we requested.

Mr. BATES.—If your Honor please, I desire to

except to the instruction given by the Court on its

own motion regarding the question of the weight of

testimony as to the permanency of this injury. I

don't know the number of the instruction.

COURT.—That is one of the written instructions.

Mr. BATES.—It is one that was given on the re-

quest of the defendant. But it is concerning the

sufficiency of the testimony to warrant the jury to

find the injury permanent.

Mr. SPENCER.—It is a little hard for me to

designate, but I will do the best I can, your Honor.

I wanted to except to that part of your instructions

which said that it was the duty of the master to do

or refuse to do what the circumstances of the case

demanded. That is practical^ the instruction.

COURT.—That is taken from Judge Cooley, and

you will have to overrule Judge Cooley on that.

Mr. SPENCER.—Well, I will try to do that, if

the Court please. And I want to except to the first
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part of your instructions there about the duty to

workmen. I cannot go into it much more fully than

that. And then you used an expression something

like this—and it was more so if the work was more

dangerous, and especially true of youths, or some

such language as that. And then I desire to except,

if the Court pleases, to the instruction you gave there

where you read out of the first authorities—started

out something about employing children. That in-

struction and the remarks the instruction drew out,

after you read that first authority, I want to except

to that. Then after you read from that Oregon case,

the only Oregon case you read from—that opinion

you wrote yourself—after you read that you had

something to say, and I want to except to that—ex-

cept to about the employment of a child, and some-

thing in that regard. And then there was a part of

your charge that said they could not expect anything

of the plaintiff except as would be expected and de-

manded of a youth of the plaintiff's age. I desire

to except to that part of the instruction. I desire,

if the Court please, to except to that part of your

instruction which referred to the place where the

plaintiff stood, and I desire to except to that part of

3"our instruction that dealt with the lagging and the

details of the work. Aiid I am like my brother from

Tacoma—I do net want to object to that part of the

instruction about permanent injury that I demanded,

but what you said in that connection thereafter I

would like to except to. And I am not certain about

this rule, but, as I understood your Honor, I have
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got it in my mind that it should be a fair preponder-

ance of the evidence, and I understood your Honor

to say that, in weighing the evidence, however

slightly the scales should preponderate, that should

control ; and I desire to except to that.

COURT.—Gentlemen of the Jury, there are two

forms of verdict prepared. One reads thus—"We,

the jury duly sworn to try the above entitled cause,

find in favor of the plaintiff and against the defend-

ant, and assess the plaintiff's damages in the sum of

$ .
'

' If you tind for the plaintiff, you will, of

course, find what he is damaged, and 3^ou will adopt

this verdict, and fill in the blank the amount of the

damage; and the foreman will sign it. You will

select a foreman when you retire. If you find for

the defendant you simply find under this form of

verdict—'*We, the jury in the above entitled action,

find a verdict in favor of the defendant."

You may now retire for deliberation of your ver-

dict.

[Instructions of the Court to the Jury to V/hich Ex-

ception was Taken by the Defendant.]

When said instructions of the Court were given

to the jury and before the jury retired for delibera-

tion the defendant duly excepted to the action of the

Court in instructing the jury as follows:

"It may be safely laid down as a general rule, sup-

ported by authority, that persons who employ chil-

dren to work in and about dangerous machinery or

in dangerous places." This speaks of children, and

it applies as well to persons under age, or to youth-
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ful persons who have not yet arrived at the full age

of discretion, or having not yet procured or secured

their full powers of discretion, in working about

machinery or in dangerous places
—"should an-

ticipate that they will exercise only such judgment,

discretion, and care as are usual among persons of

that age, or of discretion, under similar circum-

stances, and are bound to use due care, having re-

gard to their age and inexperience, to protect them

from the dangers incident to the situation in which

they are placed; and, as a reasonable precaution in

the exercise of such care in that behalf, it is the duty

of the employer so to instruct such employees con-

cerning the dangers connected with their employ-

ment, which, from their youth and inexperience,

they nia}^ not appreciate or comprehend, and that

they may, by the exercise of such care as ought rea-

sonably to be expected of them, guard against and

avoid injuries arising therefrom," upon the ground

that the same is contrary to law and an exception

was then and there allowed b}' the Court to the giv-

ing of such instruction.

That when said instructions of the Court were

given to the jury and before the jury retired for de-

liberation, the defendant duly excepted to the ac-

tion of the Court in instructing the jury as follows:

''What we understand by assumption of risk is

this: Every person who enters into an employment

assumes the risk of danger or hazards that are or-

dinarily incident to that emplo}anent; that is, being

acquainted, as a person is supposed to be acquainted

with the business in which he seeks to engage, he
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then assumes the orclinaiy risk of danger that at-

tends that business, or that work, and if he is hurt

by reason of some ordinary risk that he has assumed,

why, then, he cannot recover. This also applies to

the case where a person enters into a hazardous

risk, or a hazardous employment—one that is extra

hazardous, more than ordinary-—if, knowing the

hazards attending the risk and if appreciating those

hazards he still enters upon the duty, then he also

assumes the extraordinary hazard of his employ-

ment, and if he is hurt by reason of such hazards,

why, then he cannot recover. But this must be so

when the person entering upon the employment ha«

full knowledge of those extraordinary hazards, and

has a full and ample appreciation of the dangers in-

cident to such hazard, and yet, notwithstanding all

of that knowledge, and that full appreciation, he still

pursues the work which he applied for," upon the

ground that the same is contrary to law and an ex-

ception was then and there allowed by the Court

to the giving of such instruction.

That when said instructions of the Court were

given to the jury and before the jury retired for de-

liberation, the defendant duly excepted to the ac-

tion of the Court in instructing the jury as follows:

''The other item of negligence consists in the al-

leged fact that the plaintiff, along with his co-ser-

vant, was negligent in selecting the specific pieces

of lagging that they put by, and that they selected

the weaker pieces, or pieces that were weak, and

should never have been put in there by competent

workmen. The evidence tends to show that the las-
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ging was furnislied there by the company, brought

to the place for use by these two employees, and that

the employees in picking out the lagging naturally

took the best, and kept taking the best and leaving

the worst, and then there was not much left—not

many pieces left at the time they put up these last

pieces that were put in the tunnel; and they both

testify that the pieces put in there were not of the

best quality; that is, they did not come up to the

standard that was fixed for building the gangway,"

upon the ground that the same is contrary to law

and an exception was then and there allowed by the

Court to the giving of such instruction.

That when said instructions of the Court were

given to the jury and before the jury retired for de-

liberation, the defendant duly excepted to the ac-

tion of the Court in instructing the jury as follows:

"It is a rule of law that, if implements or if ma-
terial is furnished to the workmen—material and

implements that are proper for the work and con-

struction—it is the duty of the workman to select

from such material or implements that are fur-

nished, and it is expected of him that he will select

such as will protect him. And it is said in this

case that the plaintiff was negligent in not select-

ing such lagging as would have sustained the strain

of the weight above by the falling ceiling. But the

only evidence on that subject is that the lagging

that was furnished had been used down till there

was little left, and that they were selecting the best

from that; and that, in putting that up, they did the

best they could with the materials at hand. You
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have heard the testimony on this, and 3^ou are to de-

termine whether the boys were negligent in select-

ing the particular pieces that went up there. Of

course, when the ceiling fell, and the weight of the

rock and debris came down uj^on the lagging, the

lagging itself broke, and, having broken, it came

down upon the boy, and he was injured thereb}","

upon the ground that the same is contrary to law

and an exception was then and there allowed by the

Court to the giving of such instruction.

That when said instructions of the Court were

given to the jury and before the jury retired for

deliberation, the defendant duly excepted to the ac-

tion of the Court in instructing the jury as follows:

''Now, then, you will take all these matters into

consideration and determine: First, as I have out-

lined to you, whether or not the defendant was neg-

ligent in the particular alleged here—not in any

other particular. There has been much said here

about the furnishing of a safe place for the plaintiff

to work in. That question is not in this case. It

is not alleged that the defendant failed to furnish

a safe place for the plaintiff to work in; but it is

alleged that the defendant failed to warn the plain-

tiff of the dangers incident to that particular work,

and to instruct the plaintiff', having regard for his

youth, as to how he should work there so as to avoid

danger or injury," upon the ground that the same
is contrary to law and an exception was then and

there allowed by the Court to the giving of such in-

struction.



224 Tlie Beaver Rill Coal Company

[Instructions to the Jury Requested by the Defend-

ant and Refused.]

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing nimibered one of the instructions requested by

the defendant as above set forth):

''It is a general rule of law that a master must

furnish his servants a reasonably safe place in which

to work. You will observe that I have said "a rea-

sonably safe place." By this you are not to im-

derstand that it is incumbent upon the master to fur-

nish an absolutely safe place, or the safest possible

place, but only a reasonably safe place—that is to

say, such a place as reasohabh^ or ordinarily pru-

dent men engaged in the same line of business fur-

nish and provide for their servants, having due

regard for the usages and customs of the business."

The Court refused to give such instruction to the

jurj^ and the defendant prior to the retiring of the

jury for deliberation duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argimient to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered two of the instructions requested by

the defendant as above set forth)

:

"This rule, however, gentlemen, is subject to cer-

tain well-defined exceptions, one of which it becomes

your duty to consider in this case. It is contended
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b}' the defendant that plaintiff was injured while

re-timbering a tunnel, that is, repairing the same so

that it might be made a safe place. In this respect

I charge you that when a servant is engaged in the

work of making a known dangerous place safe, the

hazards of the dangerous place, and the increased

hazards of the place made dangerous by the work,

are the ordinary and known dangers of such a place,

and by his acceptance of the emplojTuent he neces-

sarily assumes them; and in such cases, the positive

duty of the master does not extend to making or

keeping the place reasonably safe, because the very

nature of the work imparts to the servant knowledge

of the danger and charges him with the assumption

of said dangerous employment."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered three of the instructions requested by
the defendant as above set forth)

:

"Where a servant is employed to put a thing in

safe and suitable condition for use, or in making a

known dangerous place safe, it would be unreason-

able and inconsistent to require the master to have

it in a reasonably safe condition or reasonably good

repair for the purpose of such employment, the effect

of such a rule would be to render the master liable
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as an insurer of tlie safet}' of his servants and en-

tirely abrogate the well-settled doctrine that the ser-

vant assumes the risks and perils incident to his em-

plo}Tiient."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered four of the instructions requested by

the defendant as above set forth)

:

"The obligation of the master to provide a reason-

ably safe place for his servants has no application

when the very work in which the servants are en-

gaged is constantly changing and the safety of the

work and place depends upon the due performance

of that work by the servants and their fellow-ser-

vants; the dut}^ of the master, in such cases, does not

require of him that he keep the place safe at every

moment of the work's progress. In other words, a

servant put to work to repair a known dangerous

place cannot be heard to complain of its being dan-

gerous, inasmuch as that very danger is the cause of

his being there and the servant is employed and un-

dertakes to make the dangerous place safe, and he

assumes such risk. The rule that it is the duty of

a master to exercise ordinary care to provide a rea-

sonably safe place in which to work does not apiDly

in such cases."
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The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing nmnbered five of the instructions requested by

the defendant as above set forth)

:

''Therefore, in this case, if you find that the point

where the plaintiff was working was not a reason-

ably safe place, but that the plaintiff and his fellow-

servants were, at that time, at work repairing the

said place, endeavoring to make it safe and proper,

and the plaintiff knew of these conditions, the duty

does not rest upon the defendant to make the place

safe, as it would under ordinary conditions, but you

must consider that the plaintiff has consented to

work in a place which is known to be dangerous, or,

at any rate, not in good condition, and your verdict

should be for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, dul}^ excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered six of the instructions requested by

the defendant above set forth)

:
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"The plaintiff in this case, at the time of his in-

jury, was a minor, that is, an individual under the

age of t\Yenty-one years. In this connection I

charge you that the mere hiring of a minor does not

constitute negligence. In other words, the mere fact

that the defendant employed Lassilla is not neg-

ligence on the part of this defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, dub?" excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered seven of the instruction requested by

the defendant as above set forth)

:

"It is the duty of a master to instruct a minor or

call his attention to such dangers only as he would

not understand on account of his age or inexperience.

No duty rests upon the master to notify or warn a

minor of the ordinary dangers of his occupation,

that are so open and apparent that one of his age,

experience and like capacity, under like circum-

stances by the exercise of ordinary care would know,

and no duty rests upon a master to notify a minor

of the ordinary dangers of his employment that he

actually knows and appreciates."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of
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the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argmnent to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered eight of the instructions requested by

the defendant as above set forth)

:

"If you find that the said plaintiff received no in-

structions from the defendant but that he knew how

to do the work and knew and fully appreciated the

dangers, notwithstanding his youth and possessed

the requisite experience to admonish him how to

avoid them, I instruct you that the said defendant is

not liable for having failed to give instructions to

said plaintiff."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argmnent to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered nine of the instructions requested by

the defendant as above set forth)

:

"If you find from the evidence in this case that

Lassilla had worked for the defendant a sufficient

length of time to become acquainted with the char-

acter of his work and the ordinary risks attached

thereto and that during said time he made no com-

plaint and that the manner in which he performed

his work induced the defendant to believe that the
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said Lassilla was a competent timber man, in such

case you cannot find the defendant guilty of neg-

ligence in failing to warn and instruct the plaintiff

of the dangers of his occupation and your verdict

should be for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action

of the Court in refusing to give said instruction to

the jury, and said exception was then and there al-

lowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered ten of the instructions requested by

the defendant as above set forth) :

"The mere fact that an employee is injured be-

cause he was inexperienced or ignorant is insufficient

to charge the master with liability for his injury re-

ceived on account of his failure to instruct or warn

the employee, but the plaintiff must also cause it to

appear that the master knew that the plaintiff was

without the knowledge or appreciation of the dan-

gers connected with said work, or that the master

ought to have known of said inexperience, and after

the master had such knowledge, or should have had

such knowledge, that he failed to warn the emplo3^ee,

because, unless the master knows, or ought to know

of some reason for instructing a servant, there is no

rule of law requiring an employer to give an instruc-

tion to his employee."
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The Court refused to give sucli instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to giye said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should giye

to the jury the following instruction (the same being

numbered eleyen of the instructions requested by the

defendant as aboye set forth) :

"A minor who, in his application for employment,

represents falsely that he understands his work,

when he does not understand it, and on account of

said representation, that he does understand his

work, is employed, he is to be judged according to the

ordinary intelligence of an adult."

The Court refused to giye such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to giye said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should giye

to the jury the following (the same being numbered

twelye of the instructions requested by the defendant

as aboye set forth) :

'^Therefore, I instruct you that if the plaint!:^ in

this case represented to the defendant, when he was

employed, that he was experienced for the work for

which he was employed, and which he was doing at

the time of his injury, the defendant would haye a

right to assume that the plaintiff's representations
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were true, and the plaintiff would not be allowed

thereafter to say that he did not understand the or-

dinary dangers and hazards of his work, nor hold the

master responsible on account thereof, but you

should hold the X3laintilf responsible for the truth of

his representations, unless you should further find

that the defendant had found out that the said repre-

sentations of the said plaintiff were false.
'

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirteen of the instructions requested by

the defendant as above set forth) :

"I instruct you that as to those dangers and risks a

minor actually knows and appreciates and as to those

risks that are so open and apparent that one of his

age, experience and capacity would, in the exercise

of ordinary care, know and appreciate, the minor

and the adult stand upon the same footing and are to

be governed by the same rules, and in such cases

there is no duty on the part of the master to instruct

the minor of the dangers of his emi)lo}Tiient.

"

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duh^ excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.
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Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbeied fourteen of the instructions requested by

the defendant as above set forth) :

'

' I charge you as a matter of lavv^ that the plaintiif

in this case was of sufficient age and intelligence to

appreciate and understand the ordinary risks and

dangers of the place about which he was employed at

the time of the said accident, and had such apprecia-

tion of such dangers and risks that there was no

necessity of giving him any instructions.
'

'

Prior to the argimient to the jury the defendant

dul}^ requested in writing that the Court should give

to the jury the following instruction (the same being

numbered fifteen of the instructions requested by the

defendant as above set forth) :

"Where a person of ai3parently sufficient age,

physical ability and mental caliber to perform the

services, seeks employment at the hands of a coal

company, or other master, the law presumes that he

is competent to discharge the duties for which he was

employed, and is competent to comprehend and avoid

all dangers that m^ay be discovered by the exercise

of ordinary care. In such cases the law does not re-

quire a master to pass the servant through a critical

examination to discover his competency for the place,

and the master has a right to assume that the servant

is capable of performing the services which he seeks

and undertakes to perform."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the
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jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered sixteen of the instructions requested by

the defendant as above set forth) :

'

' The law presumes that ever}^ individual of ordin-

ary intelligence has a certain knowledge of the

ordinary laws of nature and so far as this case is

concerned, of the law of gravitation."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered seventeen of the instructions requested by

the defendant as above set forth) :

''I instruct 5^ou that the plaintiff in this case can-

not be heard to say that, at the time of his injurj^, he

did not know and appreciate such dangers as persons

of ordinary intelligence and like circumstances

would have known, and it must be assumed as a mat-

ter of law that he had the intelligence and under-

standing coromon to persons of his age."

The Court refused to give such instruction to the

juiy and the defendant prior to the retiring of the
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jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered eighteen of the instructions requested by

the defendant as above set forth) :

^'I charge you, as a matter of law, that the plain-

tiff in this case is presumed to know that when he

attempts to remove coal from the roof of a tunnel,

by loosening the same with a pick, bar or other im-

plement, that said loosened coal in obedience to the

law of gravitation, will fall to the floor of the tun-

nel."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered nineteen of the instructions requested by

the defendant as above set forth) :

''I instruct you that if the plaintiff in this case

received the injuries complained of as the result of

coal, or other material, of the roof of the tunnel fall-

ing upon said plaintiff which coal or material was
loosened by plaintiff, and the plaintiff stood in a

position allowing the same to fall upon him, your
verdict should be for the defendant."
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The Court refused to give such instruction to the

jury and defendant prior to the retiring of the jury

for deliberation, duly excepted to the action of the

Court in refusing to give said instruction to the jury,

and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty of the instructions requested by

the defendant as above set forth)

:

"Where a servant is engaged in the duty of mak-

ing a dangerous place safe, and the master has sup-

plied the servant with suitable material such as lag-

ging and timber sets, and appliances to perform the

work, it is the duty of the servant in carrjdng out the

details of the work, to make such use of the material,

such as lagging and timber sets, and appliances fur-

nished by the master, so as not to bring any injury

upon himself ; and, if, under such circumstances, the

servant is injured in carrying out the details of the

work, the master is not responsible."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jur}^ the following instruction (the same being

numbered twenty-one of the instructions requested

by the defendant as above set forth) :
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"If you find from all the evidence in this case that

Lassilla was engaged in making a known dangerous

place safe, and that the defendant supplied the said

Lassilla, and his fellow-servants, with suitable ma-

terial, such as lagging, and timber sets, and appli-

ances, to perform the work, but that in carrjdng out

the details of the work plaintiff acted negligently in

making use of the said material, by improperly

placing the same or in attempting to remove certain

coal or other material from the roof of the tunnel, in

order to place any of said m^aterial, or make room

therefor, and so stood that the coal or other material

which he was loosening, fell upon him, and caused

the injury complained of, your verdict should be for

the defendant."

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-two of the instructions requested

by the defendant as above set forth) :

"Contributory negligence consists of such acts or

omissions on the part of the plaintiff which amount

to the want of ordinary care, and if the plaintiff is

guilty of contributory negligence, even though the

defendant is guilty of negligence, the plaintiff cannot

recover. In other words, the plaintiff must not be

guilty of negligence, but must use due care to prevent

injury to himself. The amount of care and precau-

tion that the plaintiff must use to prevent injury de-

pends upon the dangers of his employment and if the

plaintiff is w^orking in or about a dangerous place, it
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was necessary for liim to use greater care and pre-

caution than it would be where his employment was

simple and not of great hazard."

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-three of the instructions requested

by the defendant as above set forth) :

"There was a duty resting upon the plaintiff in

this case to use care while working about the mine

of the defendant and there was a duty resting upon

the plaintiff not to put himself in a place where he

knew, or, by the exercise of ordinary care and cau-

tion, should have known to be dangerous, and if you

find that the plaintiff did not use reasonable care

while working about the said mine at the time of the

accident, or if he did not use the care that he might

have used, or did not use the care and precaution that

he was capable of using, by the exercise of ordinary

care and caution, and that on account of lack of such

care and caution he was injured, then you must find

that the plaintiff' was guilty of contributory negli-

gence and cannot recover and you are to find for the

defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give
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to the jury the following instruction (the same being

numbered twenty-four of the instructions requested

by the defendant as above set forth) :

"Consequently I instruct you that there was a duty

resting upon the plaintiff, while engaged in working

in the vicinit}^ of places where timbering was defec-

tive, to exercise his thinking faculties, to give care-

ful attention to the business in which he was engaged.

If he fails to do so and was injured in consequence

thereof, it was such negligence as contributed to his

own injury, and would prevent his recovery in this

action.
'

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jur}^ the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-five of the instructions requested

by the defendant as above set forth) :

"If you should find that the defendant is guilty of

negligence, but that the x^laintiff was also guilty of

negligence contributing to the accident; in other

words, both parties being negligent contributing to

the accident, then I instruct you that you must find

your verdict for the defendant. '

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of
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the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jur}^ the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-six of the instructions requested

by the defendant as above set forth)

:

"As a legal proposition it must be presumed as a

matter of law that a person will not attempt to work

in a iDlace concerning which he may be ignorant, and

if a person works in a dangerous place, knowing the

conditions and the dangers of his employment, or if

he is in a position where he might know, by the exer-

cise of ordinary care and caution, the dangers of his

em^ployment and could appreciate the said dangers,

then, if he continues to work in the said position, he

assumes the risks or dangers of his emplo^niient and

cannot recover for an injury arising therefrom."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duh^ excepted to the action of

the Court in refusing to give said instruction to the

jur}^ and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in w^riting that the Court should give

to the jury the following instruction (the same being

numbered twenty-seven of the instructions requested

by the defendant as above set forth) :

"It is one of the implied conditions of everjr con-

tract for employment that a servant is competent to

discharge the duties in which he is employed, and in
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accepting service he assumes the risks reasonable to

be expected as incident to his employment. It is

alio an implied condition that he understands the

nature and extent of his services, and that he has the

requisite ability to properly perform his work ; and,

if a servant undertakes employment without suffi-

cient knowledge of his position, or applies less knowl-

edge than the occasion requires and he is injured, it

is his own fault and he cannot recover.
'

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argiunent to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-eight of the instructions requested

by the defendant as above set forth) :

"A person employed assumes all of the ordinary

risks and dangers of his emplojTnent, and I instruct

you that when a person works in a place insufficiently

protected, or works in a place unsafe when he has the

knowledge or by the exercise of ordinary care and

caution could acquire the knowledge of its condition,

he takes the risks incident to his said employment,

and assumes the same, and he cannot maintain an

action for injuries sustained arising out of accidents

resulting from the defective condition of the place

in which he was working. '

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the
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jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-nine of the instructions requested

by the defendant as above set forth) :

"The servant assumes the danger of the employ-

ment to which he voluntarily and intelligently con-

sents, and, while ordinaril}^, he is to be subjected only

to the hazards necessarily incident to his employ-

ment, if he knows that proper precautions have been

neglected, and still knowingly consents to incur the

risk to which he will be exposed thereby, his assent

dispenses with (or rather excuses) the duty of the

master to take such precautions."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty of the instructions requested by the

defendant as above set forth)

:

"So also the employe assumes such risks of dan-

ger as are open and obvious to the senses, whether

such risks are of ordinary or extraordinary char-

acter; that is to say, such risks as would be readily
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seen and appreciated by one exercising Ms ordinary

faculties while at and about his employment. Every

person of mature years, is required to exercise his

faculties; and if, exercising reasonable care and

prudence under the conditions present he would

readily have observed or come into knowledge of the

danger attending his emplojonent, he must be held to

have assumed the risk of such employment."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-one of the instructions requested by

the defendant as above set forth)

:

''Therefore, in this ease I instruct 3^ou that if Las-

silla knew of the conditions of the place where he

was working, both as to the timbering and the con-

ditions of the roof, and if he also understood the

hazards and dangers of his employment, and know-

ing these things and appreciating them, consented to

work where he was working at the time of the injury.

I instruct that he assumed the risk and cannot re-

cover.
'

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.
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Prior to tlie argument to the jury the defendant

dul}' requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-two of the instructions requested

by the defendant as above set forth)

:

"The law demands that a plaintiif should exercise

care and prudence equal to his age and knowledge

and experience, and if you find that the said plaintiff

in this case had the capacity to be sensible of the

danger at the time he was injured, taking into con-

sideration the knowledge that he had, then it is your

duty to find your verdict for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duty excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exceptions was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-three of the instructions requested

by the defendant as above set forth) :

"The burden of proof, or the burden of showing

that the defendant was negligent herein is on the

plaintiff, and the plaintiff must establish this by a

preponderance of evidence, and must show that the

defendant was guilty of the negligence which caused

the accident complained of herein, and if the plaintiff

does not establish this by a preponderance of evi-

dence, then your verdict must be in favor of the de-

fendant.
'

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the
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jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-four of the instructions requested

by the defendant as above set forth) :

''The negligence of the defendant herein cannot be

presumed from the happening of this accident, hut

the plaintiff must prove the negligence of the defend-

ant by a preponderance of the evidence."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duh^ excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-five of the instructions requested by

the defendant as above set forth) :

"The happening of the accident herein does not

prove the negligence of the defendant. '

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument of the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being
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numbered thirty-six of the instructions requested

by the defendant as above set forth) :

"The law presimies that the defendant was not

guilty of negligence in the first instance, and the

burden of proof is on plaintiff to prove this negli-

gence, and the plaintiff must establish this burden of

proof by a preponderance of evidence, and if the

plaintiff does not do so, you should find your verdict

for the defendant. '

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-seven of the instructions requested

by the defendant as above set forth) :

*'I instruct you in this case to bring in your verdict

in favor of the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

[Recitals Relative to Verdict, Judgment, Testimony,

etc.]

That the cause was submitted to the jury and

thereafter the jury retired and after consideration

returned into court with a verdict in favor of plain-

tiff for damages in the sum of $5,000.
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And thereafter a judgment was entered in favor

of the plaintiff upon such verdict.

It is further certified that within the time allowed

by law and the orders of this Court, the defendant

duly made and filed a motion for a new trial herein,

which was overruled by the Court.

It i«, further certified that the reference to par-

ticular testimony in this bill of exceptions, in cnnnec-

tion vdth the testimony admitted or re.iectpd is not

to be understood as meaning that such testimony so

referred to was all the testimony bearing on such

testimony admitted or rejected, or as limiting the

parties or the appellate court to the consideration of

such testimon}^ only in reviewing the errors assigned,

but either party shall have the right in the appellate

court as to each exception, to present any other testi-

mony contained in this bill of exceptions, against or

in support of the ruling of the Court on such excep-

tion.

[Order Settling, etc., Bill of Exceptions.]

That said bill of exceptions was duly prepared and

submitted within the time allowed by the order of the

Court, and is now signed, sealed and settled as and

for the bill of exceptions in the above-entitled cause,

and the same is hereby ordered to be a part of the

record in said action.

In witness whereof, I have hereunto set my hand

and seal this 15 day of July, 1909.

CHAS. E. WOLVERTON,
Judge.
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District of Oregon,—ss.

Due service of the witliin bill of exceptions at Port-

"land, Oregon, tliis 12tli day of June, 1909.

BATES, PEEE & PETEESON and

GEO. W. CALDWELL,
Attorneys for Plaintiff.

Filed Aug. 15, 1909. G. H. Marsh, Clerk.

[Defendant's Exhibit **A."]

DEETS. EX. A.

BEAVER HILL COAL COMPANY.
In your reph^ please

refer to No.

T. C. RU8SELL, Superintendent,

Beaver Hill, Oregon.

Beaver Hill, Oregon, Sept. 2nd, 1908.

STATEMENT.
In company with Healmar Stonelake, I went to my

place of work March 13th, 1908.

We were repairing, re-timbering and making safe

No. 3 gangw^ay. At this particular point the timber

was too low. We were putting up new^ timbers mak-

ing them higher and taking out the low collars. On
this particular afternoon we found that the day shift

had just finished putting up a new set of timbers and

had 3 or 4 pieces of lagging extended from this set

to the next new set immediately back from it and

over the top of the old one or lower sets of timber.

After working at the place I went back to Sam

Green's chute, which would be about 100 ft. from

where we were w^orking. When I came in my partner
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was making room for to extend the lagging over the

timber. To do this, he had to cut the coal from the

top of the outside new set spoken of. He was using

a pick but was not able to cut it all out as the old set

was in the way. The lagging lacked, perhaps i/o i^^^l^

of going into place and to make room for this, I took

a steel bar, which we had with us, and which was

about 4 ft. long, li/g inch in diameter, and using the

point was trying to cut enough coal to make room

for the lagging. At the first blow the coal and rock

came down on top of me, and I remember no more

until my partner was taking me out from under the

fallen roof.

(Signed) LSANDER LASSILA.
Filed Feb. 2, 1909. G. H Marsh, Clerk

[Defendant's Exhibit *'B."]

DEFTS. EX. B.

BEAVER HILL COAL COMPANY
In your reply please

refer to No.

T. C. RUSSELL, Superintendent,

Beaver Hill, Oregon.

Beaver Hill, Oregon, August 31, 1908.

STATEMENT.
I, Healmar Stonelake, was working with Leander

Lassli on March, 1908, at the time he was injured in

No. 3 gangway of the Beaver Hill mine.

We were working as timbermen, re-timbering and

repairing the gangway. We went to work that night

at the usual time, 3 :30 P. M., and found that the day

shift had just finished putting up a set of timbers,

but had not completed the work as it still needed
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lagging. We started to do this. Between the set put

up by the da}' shift and the last new set put up prior

to this, there was one set of the old timber which

was broken in the lower end. The collar of this old

set of timber was about 14 inches lower than the

collar of the new set, and we were putting lagging

between the two new sets of timber to support the

roof. Of the two last sets put up, the one nearest the

slope was close to the coal, so close that I was using

the pick in digging out so that it would allow the

lagging to be entered above the top of it. I had

gotten in 4 pieces of lagging in this manner. The

5th piece we tried to put in and found the coal was

not cut out enoudi by about i/o inch. I could not

use the pick to make clearance for this lagging as

the old collar was in the way. Mr. Lassli took a bar

we had there, which was slightly bent, and about 5

ft. long, and said that he would cut enough out with

that to make room for the lagging to enter. To do

this, he went on the inside of the old collar and struck

the coal by using the drill over the top of the old

collar. With the first blow part of the top coal, the

cap coal, and som.e of the rock came down. It broke

the lagging that we had already put up and struck

the old collar, this collar struck me, I being on the

outside of it, pushed me under the place already

timbered. Mr. Lassli was on the inside of this collar

and the debris falling hurried him. I assisted him

from under the rock and he was taken to the hospital

at once. When we went on shift, I sounded the top

and it was all more or less broken and shattered and

w^e knew that it was drunmiv but did not think that
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it was likely to fall. We had been working about 25

or 30 minutes when the roof fell.

(Signed) HEALMAE STONELAKE,
Witness—WALTER HOLMES.
Witness—T. 0. EUSSELL.

Filed Feb. 2, 1909. G. H Marsh, Clerk

And, to wit, on the 13th day of July, 1909, there was

duN filed in said court a Petition for Writ of

Error, in words and figures as follows, to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon

LEAN.DEE LASSILLA, by JOSEPHINE SOM-
MEEVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY,
Defendant.

Petition for Writ of Error.

Now comes the Beaver Hill Coal Company, de-

fendant herein, and says that on the 2d day of Feb-

ruary, 1909, this court entered judgment herein in

favor of the plaintiff and against the defendant for

the sum of $5,000 dollars, and costs and disburse-

ments in this action, in which judgment and the pro-

ceedings had prior thereunto in this cause certain

errors were committed to the prejudice of this de-

fendant, all of which will more in detail appear from

the assignment of errors which is filed with this peti-

tion.
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Wherefore, this defendant praj^s that a writ of

error may issue in its behalf to the United States

Circuit Court of Appeals for Ninth Circuit for the

correction of errors so complained of, and that a

transcript of the record, proceedings and papers in

this cause duly authenticated may be sent to said

Court of Appeals.

WILBUR & SPENCER,
Attorneys for Defendant.

Due service of the within petition for writ of error

by certified copy, as prescribed b}" law, is hereby ad-

mitted at Portland, Oregon, July 13th, 1909.

OEO. W. CALDWELL,
One of the Attorneys for Plaintiff.

Filed July 13, 1909. G. H. Marsh, Clerk.

And afterwards, to wit, on the 13th day of July, 1909,

there was duly filed in said court, an Assignment

of Errors, in words and figures as follows, to

wit

:

In the Circuit Court of the United States for the

District of Oregon,

LEANDER LASILLA, by JOSEPHINE SOM-

MERVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY (a Corpora-

tion),

Defendant.
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Assignment of Errors.

Now comes the defendant above named and in con-

nection with its petition for a writ of error in the

above-entitled action suggests that there was error

on the part of the Circuit Court of the United States

for the district of Oregon in regard to the matters

and things hereinafter set forth, and defendant

makes this, its

ASSIGNMENT OF EEROES.
I.

During the trial of said action Hyalmar Stonelake

was called as a witness in behalf of plaintiff, and was

asked the following questions

:

Q. Now, how long did you work at that contract

work, Hyalmar?

A. Well, I worked, of course, I don't know ex-

actly how msinj dsijs I worked at this.

Q. You went over that once, what did you quit

for?

A. Because I got a row between I and m}^ part-

nei.

Defendant objected to these questions and an

swers as immaterial, incompetent and irrelevant;

that they tended to prove no issue in the case, and

were not proper re-examination. The objection was

overruled by the Court and the defendant then and

there excepted thereto, and said exception was duly

allowed by the Court.

That the Court erred in allowing said witness to

answer said questions.
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II.

Tlie following question was tlien propounded to

said witness

:

Q. What did you have a row about?

A. Because he was always kicking; I wasn't a

good enough miner.

Defendant objected to this question and answer

as immaterial, incompetent, and irrelevant and not

proper re-examination.

The objection was overruled and the defendant

then and there excepted thereto, and said exception

was duh^ allowed by the Court.

That the Court erred in allowing said witness to

answer said cjuestion.

III.

Said witness was then asked the following ques-

tions :

Q. What did you say to Holmes?

A. I say to Holmes, "If you don't give another

job to me, I got to quit." Then he says "Why?"
I says "Because I ain't good enough miner. I got

to quit if you don't give me another job."

Defendant objected to said question as incompe-

tent irrelevant and immaterial and not proper re-

examination.

The objection was overruled by the Court and the

defendant then and there excepted thereto and said

exception was duly allowed by the Court.

That the Court erred in allowing said witness to

answer said question.

IV.

The following question was then propounded

:
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Q. What if anything did he say to that?

A. Well he said that he had some kind of con-

tract for another place that he promised to give it

to me and I won 't take it.

Defendant o'bjected to said question as incompe-

tent irrelevant and immaterial and not proper re-

examination.

The objection was overruled by the Court and the

defendant then and there excepted thereto and said

exception was duly allowed by the Court.

That the Court erred in allowing said witness to

answer said question.

V.

The folloAving question was then propounded to

said witness

:

Q. Why wouldn't you take it?

A. Well because I didn't got enough to miner to

do that.

Defendant objected to said question as incom-

petent irrelevant and immaterial and not proper re-

examination.

The objection was overruled by the Court and the

defendant then and there excepted thereto and said

exception was duly allowed by the Court.

That the Court erred in allowing said witness to

answer said question.

VI.

When said instructions of the Court were given to

the jury and before the jury retired for deliberation,

the defendant duly excepted to the action of the

Court in instructing the jury as follows

:
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''It may be safeh" laid down as a general rule,

supported by authority, tliat persons who employ

children to work in and about dangerous machinery

or in dangerous places"—this speaks of children,

and it applies as well to persons under age, or to

youthful persons who have not yet arrived at the full

age of discretion, or having not yet procured or se-

cured their full powers of discretion, in working

about machinery or in dangerous places—"should

anticipate that they will exercise only such judg-

ment, discretion, and care as are usual among per-

sons of that age, or of discretion, under similar

circumstances, and are bound to use due care, hav-

ing regard to their age and inexperience, to protect

them from the dangers incident to the situation in

v/hich they are placed ; and, as a reasonable precau-

tion in the exercise of such care in that behalf, it is

the duty of the employer so to instruct such em-

ployees concerning the dangers connected with their

emploj^ment, which, from their youth and inexperi-

ence, they may not appreciate or comprehend, and

that they may, by the exercise of such care as ought

reasonably to be expected of them, guard against

and avoid injuries arising therefrom," upon the

ground that the same is contrary to law and an ex-

ception was then and there allowed b}^ the Court to

the giving of such instruction.

That the Court erred in giving said instruction to

the jury.

VIII.

That when said instructions of the Court were
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given to the jury and before the jury retired for

deliberation, the defendant duly excepted to the ac-

tion of the Court in instructing the jury as follows

:

"What we understand b}^ assumption of risk is

this: Every person who enters into an employment

assumes the risk of danger or hazards that are ordi-

narily incident to that employment; that is, being

acquainted, as a person is supposed to be acquainted,

with the business in which he seeks to engage, he

then assumes the ordinary risk of danger that at-

tends that business, or that work, and if he is hurt

by reason of some ordinary risk that he has assumed,

why, then, he cannot recover. This also applies to

the case where a person enters into a hazardous risk,

or a hazardous employment—one that is extra haz-

ardous, more than ordinary—if, knowing the hazards

attending the risk and if, appreciating those hazards,

he still enters upon the duty, then he also assmnes

the extraordinary hazard of his employment, and

if he is hurt by reason of such hazards, wh};', then

he cannot recover. But this must be so when the

person entering upon the employment has full

knowledge of those extraordinary hazards, and has

a full and ample appreciation of the dangers inci-

dent to such hazard, and yet. notwithstanding all

of that knowledge, and that full appreciation, he still

pursues the work which he applied for," upon the

ground that the same is contrary to law, and an ex-

ception was then and there allowed by the Court to

the giving of such instruction.

That the Court erred in giving said instruction to

the jury.
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IX.

That when said instructions of the Court were

given to the jury, and before the jury retired for

deliberation, the defendant duly excepted to the ac-

tion of the Court in instructing the jury as follows

:

"The other item of negligence consists in the al-

leged fact that the plaintiff, along with his co-ser-

vant, was negligent in selecting the specific pieces

of lagging that they put by, and that they selected

the weaker pieces, or pieces that were weak, and

should never have been put in there by competent

workmen. The evidence tends to show that the lag-

ging was furnished there by the company, brought

to the place for use by these two employees, and that

the employees, in picking out the lagging, naturally

took the best, and kept taking the best and leaving

the worst, and that there was not much left—not

many pieces left at the time they put up these last

pieces that were put in the tunnel; and they both

testify that the pieces put in there were not of the

best quality; that is, they did not come up to the

standard that was fixed for building the gangway,"

upon the ground that the same is contrary to law

and an exception w^as then and there allowed by the

Court to the giving of such instruction.

That the Court erred in giving said instruction to

the jury.

X.

That when said instructions of the Court were

given to the jury, and before the jury retired for

deliberation, the defendant duly excepted to the ac-

tion of the Court in instructing the jury as follows:
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"It is a rule of law that, if implements or if ma-
terial is furnished to the workmen—material and

implements that are proper for the work and con-

struction—it is the duty of the workmen to select

from such material or implements that are furnished,

and it is expected of him that he will select such as

will protect him. And it is said in this case that the

plaintiff was negligent in not selecting such lagging

as would have sustained the strain of the weight

above by the falling ceiling. But the ovlj evidence

on that subject is that the lagging that was furnished

had been used down till there was little left, and that

the}^ were selecting the best from that; and that,

in putting that up, they did the best they could with

the materials at hand. You have heard the testi-

mony on this, and you are to determine whether the

boys were negligent in selecting the particular

pieces that went up there. Of course, when the ceil-

ing fell, and the weight of the rock and debris came

down upon the lagging, the lagging itself broke,

and, having broken, it came down upon the boy, and

he was injured thereby," upon the ground that the

same is contrary to law, and an exception was then

and there allowed by the Court to the giving of such

instruction.

That the Court erred in giving said instruction to

the jury.

XI.

That when said instructions of the Court were

given to the jury, and before the jury retired for

deliberation, the defendant duly excepted to the ac-

tion of the Court in instructing the jury as follows

:



260 The Beaver II ill Coal Company

"Now, then, you will all take these matters into

consideration and determine: First, as I have out-

lined to you, whether or not the defendant was neg-

ligent in the particular alleged here—not in any

other particular. There has been much said here

about the furnishing of a safe place for the plain-

tiff to work in. That question is not in this case.

It is not alleged that the defendant failed to furnish

a safe place for the plaintiff to work in; but it is

alleged that the defendant failed to warn the plain-

tiff of the dangers incident to that particular work,

and to instruct the plaintiff, having regard for his

youth, as to how he should work there so as to avoid

danger or injury," upon the ground that the same

is contrary to law and an exception was then and

there allowed by the Court to the giving of such in-

struction.

That the Court erred in giving said instruction to

the jury.

XII.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered one of the instructions requested by the

defendant as above set forth) :

"It is a general rule of law that a master must

furnish his servants a reasonably safe place in which

to work. You will observe that I have said 'a rea-

sonably safe place.' By this you are not to under-

stand that it is incumbent upon the master to fur-

nish an absolutely safe place, or the safest possible

place, but only a reasonably safe place—that is to
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say, sucli a place as reasonably or ordinarily prudent

men engaged in the same line of business furnish

and provide for their servants, having due regard

for the usages and customs of the business."

The Court refused to give such instruction to the

jury, and the defendant, prior to the retiring of the

jury for deliberation, duly excepted to the action

of the Court in refusing to give said instructions to

the jury, and said exception was then and there al-

lowed.

That the Court erred in refusing to give said in-

structions to the jury.

XIII.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered two of the instructions requested by

the defendant as above set forth)

:

"The rule, however, gentlemen, is subject to cer-

tain well-defined exceptions, one of which it becomes

your duty to consider in this case. It is contended

by the defendant that plaintiff was injured while

re-timbering a tunnel, that is, repairing the same so

that it might be made a safe place. In this respect

I charge you that when a servant is engaged in the

work of making a known dangerous place safe, the

hazards of the dangerous place, and the increased

hazards of the place made dangerous by the work,

are the ordinar}^ and known dangers of such place,

and by his acceptance of the employment he neces-

sarily assumes them ; and in such cases, the positive

duty of the master does not extend to making or



262 The Beaver Hill Coal Company

keeping the place reasonably safe, because the very

nature of the work imparts to the servant knowl-

edge of the clanger and charges him with the assump-

tion of said dangerous emplojTuent."

The Court refused to give such instruction to the

jury, and the defendant, prior to the retiring of the

jury for deliberation, duly excepted to the action

of the Court in refusing to give said instructions to

the jury, and said exception was then and there al-

lowed.

That the Court erred in refusing to give said in-

struction to the jury.

XIV.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered three of the instructions requested by

the defendant as above set forth) :

"Where a servant is employed to put a thing in

safe and suitable condition for use, or in making a

known dangerous place safe, it would be unreason-

able and inconsistent to require the master to have

it in a reasonably safe condition or reasonably good

repair for the purpose of such employment, the ef-

fect of such a rule would be to render the master

liable as an insurer of the safety of his servants and

entirely abrogate the well-settled doctrine that the

servant assumes the risks and perils incident to his

employment."

The Court refused to give such instruction to the

jury, and the defendant, prior to the retiring of the

jury for deliberation, duly excepted to the action



vs. Leander Lasi^illn, 263

of tlie Ccurt in refusing to give said instruction to

the jury, and said exception was then and there al-

lowed.

That the Court erred in refusing to give said in-

struction to the jury.

XY.

Prior to the argument to the jur}^ the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered four of the instructions requested by the

defendant as above set forth) :

"The obligation of the master to provide a rea-

sonabl}^ safe place for his servants has no application

when the very work in which the servants are en-

gaged is constantly changing and the safety of the

work and place depends upon the due performance

of that work by the servants and their fellow-ser-

vants; the duty of the master, in such cases, does

not require of him that he keep the place safe at

every moment of the work's progress. In other

words, a servant put to work to repair a known dan-

gerous place, cannot be heard to complain of its be-

ing dangerous, inasmuch as that very danger is the

cause of his being there and the servant is employed

and undertakes to make the dangerous place safe,

and he assumes such risk. The rule that it is the

duty of a master to exercise ordinary care to provide

a reasonably safe place in which to work does not

apph' in such cases."

The Court refused to give such instruction to the

jury, and the defendant, prior to the retiring of the
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jury for deliberation, duly excepted to tlie action of

the Court in refusing to give said instruction to the

jur)^, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XVI.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered five of the instructions requested by

the defendant as above set forth) :

'

' Therefore, in this case, if you find that the point

where the plaintiff was working was not a reason-

ably safe place, but that the plaintiff and his fellow-

servants were, at that time, at work repairing the

said place, endeavoring to make it safe and proper,

and the plaintiff knew of these conditions, the duty

does not rest upon the defendant to make the place

safe, as it would under ordinary conditions, but you

must consider that the plaintiff has consented to

work in a place which is known to be dangerous, or,

at any rate, not in good condition, and your verdict

should be for the defendant. '

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and Said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

xvn.
Prior to the argument to the jury the defendant
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duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered six of the instructions requested by

the defendant above set forth)

:

''The plaintiff in this case, at the time of his in-

jury, was a minor, that is, an undividual under the

age of twenty-one years. In this connection I

charge you that the mere hiring of a minor does not

constitute negligence. In other words, the mere fact

that the defendant employed Lassila is not neg-

ligence on the part of this defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XVIII.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the follomng instruction (the same be-

ing numbered seven Of the iilstructions requested by

the defendant as above set forth)

:

''It is the duty of a master to instruct a minor or

call his attention to such dangers only as he would

not understand on account of his age or inexperience.

No duty rests upon the master to notify or warn a

minor of the ordinary dangers of his occupation,

that are so open and apparent that one of his age,

exj^erience and like capacity, under like circum-
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'stances by the exercise of ordinary care would know,

and no duty rests upon a master to notify a minor

of the ordinary dangers of his employment that he

actually knows and appreciates."

The Court refused to give such instruction to the

jur}^ and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XIX.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered eight of the instructions requested by

the defendant as above set forth)

:

"If you find that the said plaintiff received no in-

structions from the defendant but that he knew how

to do the work and knew and fully appreciated the

dangers, notwithstanding his youth and possessed

the requisite experience to admonish him hov^ to

avoid them, I instruct you that the said defendant

is not liable for having failed to give instructions to

said plaintiff."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action

of the Court in refusing to give said instruction to

the jury, and said exception was then and there al-

lowed.
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That the Court erred in refusing to give said in-

struction to the .I'ury.

XX.
Prior to tlie argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered nine of the instructions requested by

the defendant as above set forth)

:

"If you find from the evidence in this case that

Lassila had worked for the defendant a sufficient

length of time to become acquainted with the char-

acter of his work and the ordinary risks attached

thereto and that during said time he made no com-

plaint and that the manner in which he performed

his work induced the defendant to believe that the

said Lassila was a competent timber man, in such

case you cannot find the defendant guilty of neg-

ligence in failing to warn and instruct the plaintiff

of the dangers of his occupation and your verdict

should be for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXI.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-
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ing numbered ten of the instructions requested by

the defendant as above set forth)

:

''The mere fact that an employee is injured be-

cause he was inexperienced or ignorant is insuffi-

cient to charge the master with liability for his in-

jury received on account of his failure to instruct or

warn the employee, but the plaintiff must also cause

it to appear that the master knew that the plaintiff

was without knowledge or appreciation of the dan-

gers connected with said work, or that the master

ought to have known of said inexperience, and after

the master had such knowledge, or should have had

such knowledge, that he failed to warn the employee,

because, unless the master knows, or ought to know

of some reason for instructing a servant, there is no

rule of law requiring an employer to give an instruc-

tion to his employee."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed;

That the Court erred in refusing to give said in-

struction to the jury.

XXII.

Prior to the argument to the jury, the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered eleven of the instructions requested

l)y the defendant as above set forth)

:

"A minor who, in his application for employment^

represents falsely that he understands his work,
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when he does not understand it, and on account of

said representation, that he does understand his

work, is employed, he is to be judged according to

the ordinary intelligence of an adult."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXIII.

Prior to the argiunent to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered twelve of the instructions requested

by the defendant as above set forth)

:

"Therefore, I instruct .you that if the plaintiff in

this ease represented to the defendant, when he was

employed, that he was experienced for the work for

which he was employed, and which he was doing at

the time of his injury, the defendant would have a

right to assiune that the plaintiff's representations

were true, and the plaintiff would not be allowed

thereafter to say that he did not understand the or-

dinary dangers and hazards of his work, nor hold the

master responsible on account thereof, but you

should hold the i^laintiff responsible for the truth of

his representations, unless you should further find

that the defendant had found out that the said repre-

sentations of the said plaintiff were false."



270 Tlie Beaver Hill Coal Company

The Court refused to give such instruction to tlie

jury and the defendant prior to the retiring of the

jun^ for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jur}^

XXIV.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered thirteen of the instructions requested

by the defendant as above set forth)

:

"I instruct you that as to those dangers and risks

a minor actually knows and appreciates and as to

those risks that are so open and apparent that one

of his age, experience and capacity would, in the

exercise of ordinary care, know and appreciate, the

minor and the adult stand upon the same footing

and are to be governed by the same rules, and in such

cases there is no duty on the part of the master to

instruct the minor of the dangers of his employ-
ment."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the
jury for deliberation duly excepted to the action of
the Court in refusing to give said instruction to the
jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXV.
Prior to the argument to the jury the defendant
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duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing niunbered fourteen of the instructions requested

b.y the defendant as above set forth)

:

"I charge jou as a matter of law that the plain-

tiff in this case was of sufficient age and intelligence

to appreciate and understand the ordinary risks and

dangers of the j)lace about which he was employed

at the time of the said accident, and had such appre-

ciation of such dangers and risks that there was no

necessity of giving him any instructions."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give instruction to the jury,

and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXVI.
Prior to the argiunent to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

'ing numbered fifteen of the instructions requested

by the defendant as above set forth)

:

"Where a person of apparently sufficient age,

physical ability and mental caliber to perform the

services, seeks employment at the hands of a coal

company, or other master, the law presumes that he

is competent to discharge the duties for which he

was employed, and is competent to comprehend and

avoid all dangers that may be discovered by the ex-
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ercise of ordinary care. In such cases the law does

not require a master to pass the servant through a

critical examination to discover his competenc}^ for

the place, and the master has a right to assume that

the servant is capable of performing the services

which he seeks and undertakes to perform."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

xxv.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered sixteen of the instructions requested

by the defendant as above set forth)

:

"The law presumes that every individual of or-

dinary intelligence has a certain knowledge of the

ordinary laws of nature, and so far as this case is

concerned, of the law of gravitation."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.
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XXVI.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered seventeen of the instructions re-

quested by the defendant as above set forth)

:

"I instruct you that the plaintiff in this case can-

not be heard to sa}" that, at the time of his injury,

he did not know and appreciate such dangers as per-

sons of ordinary intelligence and like circumstances

would have known, and it must be assumed as a mat-

ter of law that he had the intelligence and under-

standing common to persons of his age."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXVII.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jur}^ the following instruction (the same be-

ing numbered eighteen of the instructions requested

by the defendant as above set forth)

:

"I charge you, as a matter of law, the plaintiff

in this case is presumed to know that when he at-

tempts to remove coal from the roof of a tunnel, by

loosening the same with a pick, bar or other imple-

ment, that said loosened coal in obedience to the law
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of gravitation, will fall to the floor of the tunnel."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

xxvni.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury, the following instruction (the same be-

ing numbered nineteen of the instructions requested

by the defendant as above set forth)

:

"I instruct you that if the plaintiff in this case

received the injuries complained of as the result of

coal, or other material, of the roof of the tunnel fall-

ing upon said plaintiff, which coal or material was

loosened by plaintiff, and the plaintiff stood in a

position allowing the same to fall upon him, your

verdict should be for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action

of the Court in refusing to give said instruction to

the jury, and said exception was then and there al-

lowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXIX.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give
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to the jury the following instruction (the same be-

ing numbered twenty of the instructions requested

by the defendant as above set forth)

:

"Where a servant is engaged in the duty of mak-

ing a dangerous place safe, and the master has sup-

plied the servant with suitable material such as lag-

ging and timber sets, and appliances to perform the

work, it is the duty of the servant in carrying out the

details of the work, to make such use of the material,

such as lagging and timber sets, and appliances fur-

nished by the master, so as not to bring any injury

upon himself; and if, under such circmnstances, the

servant is injured in carrying out the details of the

^vork, the master is not responsible."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, cluh^ excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXX.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same be-

ing numbered twenty-one of the instructions re-

quested by the defendant as above set forth)

:

**If you find from all the e\T.dence in this case that

Lassila was engaged in making a known dangerous

place safe, and that the defendant supj^lied the said

Lassila, and his fellow-servants, with suitable ma-

terial, such as lagging, and timber sets, and appli-
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ances, to perform the work, but that in carrying out

the details of the work plaintiff acted negligently in

making use of the said material, by improperly plac-

ing the same or in attempting to remove certain coal

or other material from the roof of the tunnel, in or-

der to place any of said material, or make room

therefor, and so stood that the coal or other ma-

terial which he was loosening fell upon him, and

caused the injury complained of, your verdict should

be for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXXI.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-two of the instructions requested

by the defendant as above set forth) :

"Contributory negligence consists of such acts or

omissions on the part of the plaintiff which amount

to the want of ordinarj^ care, and if the plaintiff is

guilty of contributory negligence, even though the

defendant is guilty of negligence, the plaintiff cannot

recover. In other words, the plaintiff must not be

guilty of negligence, but must use due care to prevent

injury to himself. The amount of care and precau-

tion that the plaintiff must use to prevent injury
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depends upon the dangers of his employment and if

the plaintiff is working in or about a dangerous

place, it was necessary for him to use greater care

and precaution than it would be where his employ-

ment was simple and not of great hazard,"

The Court refused to give said instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXXII.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-three of the instructions requested

by the defendant as above set forth)

:

"There w^as a duty resting upon the plaintiff in

this case to use care while working about the mine

of the defendant and there was a duty resting upon

the plaintiff not to put himself in a place where he

knew, or, by the exercise of ordinary care and cau-

tion, should have known to be dangerous, and if you

find that the plaintiff did not use reasonable care

while working about the said mine at the time of the

accident, or if he did not use the care that he might

have used, or did not use the care and precaution that

he was capable of using, by the exercise of ordinary

care and caution, and that on account of lack of such

care and caution he was injured, then you must find

that the plaintiff was guilty of contributory negli-
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gence and cannot recover and you are to find for the

defendant.
'

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation duly excepted to the action of

the Court in refusing to give said instruction to the

jur}^, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXXIII.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-four of the instructions requested

by the defendant as above set forth) :

"Consequently I instruct you that there was a

duty resting upon the plaintiff, while engaged in

working in the vicinity of places where timbering

W'as defective, to exercise his thinking faculties, to

give careful attention to the business in which he

was engaged. If he fails to do so and was injured

in consequence thereof, it was such negligence as

contributed to his own injury, and w^ould prevent his

recovery in this action."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.
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XXXIY.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-five of the instructions requested

by the defendant as above set forth) :

'

' If vou should find that the defendant is Gfuiltv of

negligence, but that the plaintiff was also guilty of

negligence contributing to the accident; in other

words, both parties being negligent contributing to

the accident, then I instruct you that you must find

your verdict for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXXV.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

niunbered twenty-six of the instructions requested

by the defendant as above set forth)

:

"As a legal proposition it must be presumed as a

matter of law that a person will not attempt to work
in a place concerning which he may be ignorant, and
if a person works in a dangerous place, knowing the

conditions and the dangers of his emplojonent, or if

he is. in a position where he might know, by the exer-

cise of ordinary care and caution, the dangers of his
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employment and could appreciate tlie said dangers,

then, if lie continues to work in the said position, he

assumes the risks or dangers of his employment and

cannot recover for an injury arising therefrom."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jur}^, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXXVI.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

nmnbered twenty-seven of the instructions requested

by the defendant as above set forth) :

"It is one of the implied conditions of every con-

tract for employment that a servant is competent to

discharge the duties in which he is employed, and in

accepting service he assumes the risks reasonably to

be expected as incident to his employment. It is also

an implied condition that he understands the nature

and extent of his services, and that he has the re-

quisite ability to properly perform his work ; and, if

a servant undertakes employment without sufficient

knowledge of his position, or applies less knowledge

than the occasion requires and he is injured, it is his

own fault and he cannot recover."

The Court refused to give such instructions to the

jury and the defendant prior to the retiring of the
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jury for deliberation, duly excepted to tlie action of

the Court in refusing to give said instruction to the

jur}", and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXXVII.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-eight of the instructions requested

by the defendant as above set forth)

:

"A person employed assumes all of the ordinary

I'isks and dangers of his employment, and I instruct

you that when a person works in a place insufficiently

protected, or works in a place unsafe when he has

the knowledge or by the exercise of ordinary care

and caution could acquire the knowledge of its con-

dition, he takes the risks incident to his said employ-

ment, and assumes the same, and he cannot maintain

an action for injuries sustained arising out of acci-

dents resulting from the defective condition of the

place in which he was working. '

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jur}^ for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXXVIII.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give
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to the jury tlie following instruction (the same being

numbered twentj-nine of the instructions requested

by the defendant as above set forth) :

"The servant assumes the danger of the employ-

ment to which he voluntarily and intelligently con-

sents, and, while ordinarily, he is to be subjected only

to the hazards necessarily incident to his employ-

ment, if he knows that proper precautions have been

neglected, and still knowingly consents to incur the

risk to which he will be exposed thereby, his assent

dispenses with (or rather excuses) the duty of the

master to take such precautions."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XXXIX.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirt}^ of the instructions requested by the

defendant as above set forth) :

''So also the employee assumes such risks of dan-

ger as are open and obvious to the senses, whether

such risks are of ordinary or extraordinary char-

acter; that is to say, such risks as would be readily

seen and appreciated by one exercising his ordinary

faculties while at and about his employment. Every
person of mature years is required to exercise his
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faculties; and if, exercising reasonable care and

prudence under the conditions present, he would

readily have observed or come into knowledge of the

danger attending his emplo}Tnent, he must be held

to have assumed the risk of such employment. '

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XL.

Prior to the argument to the jury the defendant

dul}^ requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-one of the instructions requested by

the defendant as above set forth) :

''Therefore, in this case I instruct you that if

Lassila knew of the conditions of the place where he

was working, both as to the timbering and the con-

ditions of the roof, and if he also understood the haz-

ards and dangers of his employment, and knowing

these things and appreciating them, consented to

work where he was working at the time of the injury,

I instruct that he assumed the risk and cannot re-

cover.
'

'

The Court refused to give such instruction to the

jury and the defendant jDrior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.
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That the Court erred in refusing to give said in-

struction to the jury.

XLI.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-two of the instructions requested

by the defendant as above set forth) :

"The law demands that the plaintiff should exer-

cise care and prudence equal to his age and knowl-

edge and experience, and if you find that the said

plaintiff in this case had the capacity to be sensible

of the danger at the time he was injured, taking into

consideration the knowledge that he had, then it is

your duty to find your verdict for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, dul}'' excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XLII.

Prior to the argument to the jur}^ the defendant

duly requested in writing that the Court should give

to the jur}" the following instruction (the same being

numbered thirty-three of the instructions requested

by the defendant as above set forth) :

"The burden of proof, or the burden of showing

that the defendant was negligent herein is on the

plaintiff, and the plaintiff must establish this by a
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preponderance of evidence, and must show that the

defendant was guilty of the negligence which caused

the accident complained of herein, and if the plain-

tiff does not establish this by a preponderance of

evidence, then your verdict must be in favor of the

defendant. '

'

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XLIII.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirt^'-four of the instructions requested

by the defendant as above set forth) :

"The negligence of the defendant herein cannot

be presumed from the happening of this accident,

but the plaintiff must prove the negligence of the

defendant by a preponderance of the evidence."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XLIY.

Prior to the argument to the jury the defendant
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duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-five of the instructions requested

by the defendant as above set forth) :

"The happening of the accident herein does not

prove the negligence of the defendant."

The Coui-t refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said in-

struction to the jury.

XLV.
Prior to the argument to the jur}^ the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-six of the instructions requested by

the defendant as above set forth) :

''The law presumes that the defendant was not

guilty of negligence in the first instance, and the bur-

den of proof is on plaintiff to prove this negligence,

and the plaintiff must establish this burden of proof

by a preponderance of evidence, and if the plaintiff

does not do so, you should find your verdict for the

defendant.

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action

of the Court in refusing to give said instruction to

the jury, and said exception was then and there al-

lowed.
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That the Court erred in refusing to give said in-

struction to the jury.

XLVI.
Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirty-seven of the instructions requested

by the defendant as above set forth) :

"I instruct you in this case to bring in your ver-

dict in favor of the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action

of the Court in refusing to give said instruction to

the jury, and said exception was then and there al-

lowed.

That the Court erred in refusing to give said in-

struction to the jury.

XLVII.
That the Court erred in allowing said cause to be

submitted to the jury, for the reason that there is

no evidence showing that Josephine Sommerville was

or is guardian ad litem of Leander Lassila.

XLVIII.

Said Circuit Court erred in overruling the defend-

ant's motion for a new trial, which is as follows

:
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.

In the Circ7dt Court of the TJrAted States, District

of Oregon.

LEAXDER LASSILA, by JOSEPHINE SOMMER-
VILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY,
Defendant.

Motion for New Trial

Defendant in the above-entitled action moves the

Court for a new trial for the following causes ma-

terially affecting its substantial rights:

L
Errors in law occurring at the trial, and excepted

to by the defendant herein.

II.

Insufficienc}^ of the evidence to justify the verdict,

and that it is against law.

III.

Excessive damages given under the influence of

passion and prejudice.

(Signed) WILBUR & SPENCER,
Attornej^s for Defendant.

The said Circuit Court erred in rendering a judg-

ment in favor of the plaintiff and against the defend-

ant for the reason that the same is contrarj^ to the

law.

Wherefore, the said defendant, plaintiff in error,

prays that the judgment of the Circuit Court of the
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United States for the District cf Oregon in the

above-entitled cause be reversed and that the said

Circuit Court be directed to grant a new trial of

said cause.

(Signed) WILBUR & SPENCER,
Attorneys for Defendant.

Due service of the within assignment of errors by

certified copy, as prescribed by law, is hereby ad-

mitted at Portland, Oregon, this 13th day of July,

1909.

OEO. W. CALDWELL,
One of Plaintiff's Attorneys.

Filed July 13, 1909. O. H. Marsh, Clerk.

And afterwards, to wit, on Tuesday, the 13th day

of July, 1909, the same being the 80th judicial

day of the regular April, 1909, term of said

Court—Present, the Honorable CHARLES E.

WOLVERTOX, United States District Judge
presiding—the following proceedings were had
in said cause, to wit:

In the Circuit of the United States for the District

of Oregon.

LEANDER LASSILLA, by JOSEPHINE SOM-
MERVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY,
Defendant.
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Order Allowing Writ of Error and Fixing Amount
of Supersedeas Bond.

On this 13th day of July, 1909, came the above-

named defendant, by R. W. Wilbur, its attorney, and

filed herein and presented to the Court its petition

praying for the allowance of a writ of error intended

to be urged by the defendant, praying also that a

transcript of the record and proceedings and papers

upon which the judgment herein was rendered on

the 2d day of February, 1909, duly authenticated

may be sent to the United States Court of Appeals

for the Ninth Judicial Circuit, and such other and

further proceedings may be had as may appear

proper in the premises.

On consideration whereof the Court does allow

the writ of error, a supersedeas bond, if one is given

by said defendant, to be in the sum of $6,000.00.

CHAS. E. WOLVERTON,
'''

Judge.

Due service of the within allowance of writ of

error by certified copy, as prescribed by law, is here-

by admitted at Portland, Oregon, July 13, 1909.

GEO. W. CALDWELL,
One of the Attorneys for Plaintiff.

Filed July 13, 1909. G. H. Marsh, Clerk.
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And afterwards, to wit, on the IStli day of Juh^

1909, there was duly filed in said court, a Bond

on Writ of Error, in words and figures as fol-

lows, to wit:

In the Circuit Court of the United States for the

District of Oregon,

LEANDEH LASSILLA, by JOSEPHINE SOM-
MERVILLE, His Guardian ad Litem,

Plaintiff,

vs.

BEAVER HILL COAL COMPANY,
Defendant.

Supersedeas Bond on V/rit of Error.

Know all Men by These Presents: That we the

above-named defendant, Beaver Hill Coal Company,

a corporation duly organized and existing under and

by virtue of the law^s of the State of Oregon as prin-

cipal, and Union Guarantee Association, a corpora-

tion duly organized and existing under and by virtue

of the laws of the State of Oregon, as surety, are

held and firmly bound unto the above-named plain-

tiff, Leander Lassilla, by Josephine Sommerville,

his guardian ad litem, in the sum of Six Thousand

($6,000.00) Dollars, for the payment whereof well

and truly to be made unto the said plaintiff above-

named said Beaver Hill Coal Company and Union

Guarantee Association bind themselves, their suc-

cessors and assigns jointly and severally by these

presents.
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Whereas, lately at a term of the Circuit Cotirt of

the United States for the District of Oregon in an

action pending in said court between Leander Las-

silla, by his guardian ad litem, Josephine Sommer-

ville, as plaintiff, and the Beaver Hill Coal Com-

pany, a corporation, as defendant, a judgment was

rendered against said defendant and in favor of

said plaintiff, and the said defendant having ob-

tained a writ of error and filed a copy thereof in the

clerk's office of said Court to reverse the judgment

in the aforesaid suit and a citation directed to the

said plaintiff and admonishing him to be and appear

at the next session of the United States Circuit

Court of Appeals for the Ninth Circuit.

Now, therefore, the condition of the above obliga-

tion is such that if the defendant, the Beaver Hill

Coal Company shall prosecute said writ of error to

effect and answ^er all damages and costs, if it fails

to make good its plea, then the above obligation is to

be void; otherwise the same shall be and remain in

full force and virtue.

In witness whereof the said Beaver Hill Coal Com-

pany and the Union Guarantee Association have

caused these presents to be executed this lJ:th day

of July, 1909.

BEAVER HILL COAL COMPANY.
By R. W. WILBUR,

[Seal] Its Attorney. -

UNION GUARANTEE ASSOCIATION.
By N. W. ROUNTREE,

General Manager.

Attest: WILBUR & SPENCER,
General Counsel.
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Examined and approved this 15th day of July,

1909.

CHAS. E. WOLVERTON,
Judge.

Filed July 15, 1909. G. H. Marsh, Clerk.

[Certificate of Clerk U. S. Circuit Court to Tran-

script of Record.]

United States of America,

District of Oregon,—ss.

I, G. H. Marsh, Clerk of the Circuit Court of the

United States for the District of Oregon, pursuant

to the foregoing writ of error and in obedience there-

to, do hereby certify that the foregoing pages, num-

bered from four to 298, inclusive, contain a true and

complete transcript of the record and proceedings

had in said Court in the case of Leander Lassila,

by Josephine Sommerville, his guardian ad litem,

plaintiff and defendant in error, against the Beaver

Hill Coal Company, defendant and plaintiff in error,

as the same appear of record and on file at my office

and in my custody.

And I further certify that the cost of the forego-

ing transcript of record is on© hundred and forty-

six 00/100 dollars, and that the said has been paid

by said plaintiff in error.

In testimony whereof I have hereunto set my hand
and affixed the seal of said Court, at Portland, in

said district, this 10th day of August, A. D. 1909.

[Seal] G. H. MARSH,
Clerk United States Circuit Court, District of Ore-

gon.
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[Endorsed]: No. 1760. United States Circuit

Court of Appeals for the Ninth Circuit. The Beaver

Hill Coal Company (a Corporation), Plaintiff in

Error, vs. Leander Lassilla, by Josephine Sonnner-

ville, His Guardian Ad Litem, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States Circuit Court for the District of Ore-

gon.

Filed August 13, 1909.

F. D. MONCKTON,
Clerk.
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THE BEAVER HILL COAL COM- ^

PANY, a corporation,

Plaintiff in Error.

V.

LEANDER LASSILLA, by JOSEPH-
INE SOMMERVILLE, His Guar-

dian Ad Litem,

Defendant in Error.

Upon Writ of Error to the United States Circuit

Court for the District of Oregon.

Iri^f nf plaintiff in lErrnn

This is an action brought by the defendant in

error, as plaintiff, against plaintiff in error, as de-

fendant, to recover damages for personal injury sus

tained while in the employ of plaintiff in error.



STATEMENT OF THE CASE.

Complaint.

The complaint sets forth that Lassilla was em-
ployed as a roustabout on December 2, 1907, and
worked until March 13, 1908, on which date he re-

ceived the injuries complained of.

That on March 6, 1908, he was directed by the

company: ''to go and work in an old abandoned tun-

''nel, known as 'Gangway No. 3,' at removing old,

"rotten timbers therefrom and timbering the same."
That Lassilla was a minor, inexperienced and un-

familiar with the work; that he did not know and
appreciate the dangers thereof, and was not warned
of the same.

That by reason of the ceiling falling he received

a broken arm. (Record, pages 9, 10, 11 and 12.)

Answer.

Plaintiff in error admitted the relationship of

master and servant, and that Lassilla was injured

at the time and place set out in the complaint; de-

nied the other allegations of the complaint, and by

way of affirmative defense set up:

1. That it became necessary from time to time to

retimber and repair the mine, and that Lassilla was

aware of all the risks and dangers incident to this

work.

2. That Lassilla had charge of the details of the

work, and that he and his fellow servants were

guilty of negligence in the way and manner they

performed the work. (Record, pages 13, 14, 15, 16

and 17.)



Reply.

The reply denied all the defenses set up in the

answer.

Facts.

I. Lassilla broke his arm a second time before the

first fracture had become permanently healed. (Rec-

ord, page 47.)

II. Lassilla at the time he was employed, asked

for and received the same wages paid all timbermen

emplo3^ed by the plaintiff in error.

Record, page 177:

Q. What did he work at?

A. He worked as a timberman, down in the time-

books as a timberman—$3.00 a day man.
Record, page 178:

Q. What, if anything, was said by you and by

Leander when he was employed?

A. The only thing he asked for a job, the same
as they do—hundreds of men come there—and he

asked for a job at the highest wages as timbering;

he was a timberman; and I gave him a job—.

III. That during the time Lassilla was in the em-

ploy of the Beaver Hill Coal Co. he did a great deal

of timbering. In fact was employed as a timberman.

(See evidence, quoted supra.)

Record, page 103:

Q. All the time you worked there, Leander was
your partner?

A. Yes.

Q. And you worked together doing this timber-

hig?



A. Yes.

Record, page 148:

Q. Alex, did you ever work with Leander Las-

silla in tunnel No. 2?

A. Yes, sir.

Q. How long?

A. I worked there with him about over a month.

Q. Over a month?

A. Yes ; maybe pretty close to two months.

Q. What were you doing there?

A. We was fixing up an old cave.

Q. Timbering?

A. Yes.

Record, page 167:

Q. What were you then doing?

A. I was foreman.

Q. What did he do while he worked there at the

mine, up to the time he got hurt?

A. Timbering.

Q. Did you ever see him doing the work of a

roustabout ?

A. No, sir.

IV. That part of Lassilla's duties was to secure

a supply of lagging when this became necessary to

prosecute his work.

Record, page 163:

Q. Well, now, what would be done there if tim-

bermen should not have the timber? What can they

do to get the timber? What do they do?

A. Well, if they was working there, and had got

so far along that they needed the timber, first thing



they would do would be to tell the rope runner, or

tell the man who was taking the cars away from
them that they were out of timber; to get some for

them.

Q. Do you know—confining yourself now to tun-

nel No. 3— do you know whether at that time you had
plenty of lagging and necessary material in stock

about the mine? Do you know about that?

A. I wouldn't say that there was plenty in No. 3;

but there was any amount in stock around the mine.

Q. All right. Now, whose duty was it, and what

was the detail of getting that timber to No. 3?

A. Well, the timberman has to order his timber,

and tell us what he wants, or what he is going to use

;

and if there is any material that is not in its place,

when he sees the foreman at any time he tells him

about it.

Record, page 169:

Q. How would they get their timber to do their

timbering with?

A. Why, it was always sent in to them, or if they

A. Well, they would order it of me, if they saw

me, or of the men that was taking in the cars—rope

men.

V. That in performing his duties as a timber-

man, Lassilla encountered (caveins),— at times

knocking down the timbering he had put in.

Record, page 156:

Q. Well, now, Mr. Stonelake, that stuff came

do^YU there a time or two so much it knocked down

the timbers you started to put up while you were



working there that month?

A. Well, it sometimes knocked the timbers out

what we put up.

Q. Yes, it was that bad that sometimes it came
down there and knocked these timbers down that

you put up?

A. Yes, sir.

Q. Now, that did liappen, as I understand you,

several times?

A. Yes.

Q. Leander knew that?

A. Why, yes, he seen it.

VI. That at the time and place Lassilla was in-

jured, he was engaged in retimbering, or repairing,

a portion of a tunnel where there had been a cavein.

This was done by removing the old lagging, which

was replaced by new lagging. In applying a new

piece it was found that the coal forming the roof of

the ceiling projected downward and interfered with

the work. Lassilla while levelling the ceiling with

a crow bar was injured by reason of the loosened

coal falling upon him. That the coal falling upon
him broke some of the lagging under which he was
standing at the time; that these broken laggings

were placed in position by Lassilla and were defec-

tive, and Lassilla knew of their defective condition

before he placed them.

Record, pages 41 and 42

:

Q. What kind of timbers were those new lag-

gings that you refer to there, that broke downl

A, Why, they was thin laggings.



Q'. Wiere they like the laggings that you hadheen

generally putting in there?

A, N«, sir.

Q. What, if anything was the difference? •

A. Why, they was a lot of thinner laggings than

the other ones was.

Q. How did you come to put those there?

A. Why, on the other nights we picked these out,

because they was no good, and throwed them on the

side. On this night we had to use them. We didn't

have nothing else.

Q. How thick was your lagging?

A. The laggings was supposed to be three inches;

and these wasn't—some of them was an inch, and

some of them at one end, they wasn't half an inch

thick hardly. They was all things that had been

throwed on the side, good for nothing else. We
didn't use them.

It will be noted that in answer to this last ques-

tion, he stated "we didn't use them." By this it is

understood he did not use them at the time they were

segregated; as shown by his entire testimony, they

were used; as was stated in one of his answers above

—they had been picked out because they were not

good and thrown aside, and on this particular occa-

sion he and Stonelake did use them.

Specifications of Error.

The following are the Specifications of Error re-

lied upon by the plaintiff in error, and which are in-

tended to be urged by it on the writ of error as

grounds for the reversal of the judgment of the Cir-

cuit Court:



I.

During the trial of said action Hyalmar Stone-

lake was called as a witness in behalf of the plaintiff,

and was asked the following questions:

Q. Now, how long did you work at that contract

work, Hyalmar?
A. Well, I worked, of course, I don't know ex-

actly how mam^ days I worked at this.

Q. You went over that once, Avhat did you quit

for?

A. Because I got a row between I and my part-

ner.

Defendant objected to these questions and an-

swers as immaterial, incompetent and irrelevant;

that they tended to prove no issue in the case, and

were not proper re-examination. The objection was

overruled by the Court and the defendant then and

there excepted thereto, and said exception was duly

allowed by the Court.

That the Court erred in allowing said witness to

answer said questions.

II.

The following question was then propounded to

said witness:

Q. What did you have a row about?

A. Because he was always kicking; I wasn't a

good enough miner.

Defendant objected to this question and answer

as immaterial and incompetent, and irrelevant and

not proper re-examination.

The objection was overruled and the defendant



then and there excepted thereto, and said exception

was duly allowed by the Court.

That the Court erred in allowing said witness

to answer said question.

m.
Said witness was then asked the following ques-

tions:

Q. What did you say to Holmes?

A. I say to Holmes, "If you don't give another

job to me, I got to quit." Then he says "Why?" I

says "Because I ain't good enough miner. I got to

quit if you don't give me another job."

Defendant objected to said question as incompe-

tent, irrelevant and immaterial and not proper re-

examination.

The objection was overruled by the Court and the

defendant then and there excepted thereto and said

exception was duly allowed by the Court.

That the Court erred in allowing said witness to

answer said question.

IV.

"The rule, however, gentlemen, is subject to cer-

Q. What if anytliing did he say to that?

A. Well he said that he had some kind of contract

for another place that he promised to give it to me
and I won't take it.

Defendant objected to said question as incompe-

tent, irrelevant and immaterial and not proper re-

examination.

The objection w^as overruled by the Court and

the defendant then and there excepted thereto and
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said exception was duly allowed by the Court.

That the Court erred in allowing said witness to

answer said question.

V.

The following question was then propounded to

said witness:

Q. Why wouldn't you take it?

A. Well, because I didn't got enough to miner to

do that.

Defendant objected to said question as incompe-

tent, irrelevant and immaterial and not proper re-

examination.

The objection was overruled by the Court and the

defendant then and there excepted thereto and said

exception was duly allowed by the Court.

That the Court erred in allowing said witness to

answer said question.

These five Specifications of Error are the first

five Assignments of Error. (Record, pages 253, 254

and 255.)

VI.

This constitutes the Ninth Assignment of Error.

That when said instructions of the Court were

given to the jury, and before the jury retired for de-

liberation, the defendant duly excepted to the action

of the Court in instructing the jury as follows:

''The other item of negligence consists in the al-

"leged fact that the plaintiff, along with his co-ser-

"vant, was negligent in selecting the specific pieces

"of lagging that they put by, and that they selected

"the weaker pieces, or pieces that were weak, and
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*' should never have been put in there by competent
''workmen. The evidence tends to show that the lag-

''ging was furnished there by the company, brought

''to the place for use by these two employees, and

"that the employees, in picking out the lagging,

"naturally took the best, and kept taking the best

"and leaving the worst, and that there was not much

"left—not many pieces left at the time they put up

"these last pieces that were put up in the tunnel;

"and they both testified that the pieces put in there

"were not of the best quality; that is, they did not

"come up to the standard that was fixed for building

"the gangway," upon the ground that the same was

contrary to law and an exception was then and there

allowed by the Court to the giving of such instruc-

tion.

That the Court erred in giving said instruction

to the jury.

VII.

This constitutes the tenth Assignment of Error:

That when said instructions of the Court were

given to the jury, and before the jury retired for de-

liberation, the defendant duly excepted to the action

of the Court in instructing the jury as follows:

"It is a rule of law that, if implements or if ma-

"terial is furnished to the workmen—material and

"implements that are proper for the work and con-

"struction,— it is the duty of the workmen to select

"from such material or implements that are fur-

"nished, and it is expected of him that he will select

"such as will protect him. And it is said in this case
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"that the plaintiff was negligent in not selecting such

"lagging as would have sustained the strain of the

"weight above by the falling ceiling. But the only

"evidence on that subject is that the lagging that

"was furnished had been used down till there was

"little left, and that they were selecting the best

"from that; and that, in putting that up, they did

"the best they could with the materials at hand. You
"have heard the testimony on this, and j^ou are to

"determine whether the boys were negligent in se-

"lecting the particidar pieces that went up there.

"Of course, when the ceiling fell, and the weight of

"the rock and debris came down upon the lagging,

"the lagging itself broke, and, having broken, it

"came down upon the boy, and he was injured

"thereby," upon the ground that the same is con-

trary to law, and an exception was then and there

allowed by the Court to the giving of such instruc-

tion.

That the Court erred in giving said instruction

to the jury.

VIII.

This constitutes the twelfth Assignment of Er-

ror:

Prior to the argument to the jury, the defendant

numbered one of the instructions requested by the

duly requested in writing that the Court should give

to the jury the following instruction (the same being

defendant)

:

"It is a general rule of law that a master must

"furnish his servants a reasonably safe place in
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''which to work. You will observe that I said 'a rea-

*
' sonably safe place. ' By this you are not to under-

" stand that it is incumbent upon the master to fur-

*'nish an absolutely safe place, or the safest possible

''place, but only a reasonably safe place—that is to

"say, such a place as reasonably or ordinarily pru-

"dent men engaged in the same line of business fur-

"nish and provide for their servants, having due re-

"gard for the usages and customs of the business."

The Court refused to give such instruction to the

jury, and the defendant, prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instructions to the

jury, and said exception was then and there allowed.

That the Court erred in giving said instruction

to the jury.

IX.

This constitutes the thirteenth Assignment of

Error:

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered two of the instructions requested by the

defendant as above set forth)

:

"The rule, however, gentlemen, is subject to cer-

"tain well-defined exceptions, one of which it be-

" comes your duty to consider in this case. It is con-

" tended by the defendant that plaintiff was injured

"while re-tmibering a tunnel, that is, repairing the

"same so that it might be made a safe place. In this

"respect I charge you that when a servant is engaged

"in the work of making a known dangerous place
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"safe, tlie hazards of the dangerous place, and the

'increased hazards of the place made dangerous by

"the work, are the ordinary and known dangers of

"such place, and b}'- his acceptance of the employ-

"ment he necessarily assumes them; and in such

"cases, the positive duty of the master does not ex-

"tend to making or keeping the place reasonably

"safe, because the very nature of the work imparts

"to the servant knowledge of the danger and

"charges him with the assumption of said dangerous

"employment."

The Court refused to give such instruction to the

jury, and the defendant, prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instructions to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

X.

This constitutes the fourteenth Assignment of

Error

:

Prior to the argument to the jur}^ the defendant

duly requested in writing that the Court should give

to the jury the follov/ing instruction (the same being

numbered three of the instructions requested by the

defendant as above set forth)

:

"Where a servant is employed to put a thing in

"safe and suitable condition for use, or in making a

"known dangerous place safe, it would be unreason-

"able and inconsistent to require the master to have

"it in a reasonably safe condition or reasonably good
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*
'repair for the purpose of such employment; the ef-

''fect of such a rule would be to render the master
''liable as an insurer of the safety of his servants

"and entirely abrogate the well-settled doctrine that

"the servant assumes the risks and perils incident

"to his employment."

The Court refused to give such instruction to the

jury, and the defendant, prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XI.

This constitutes the fifteenth Assignment of

Error.

Prior to the argument to the jury the defendant

duh" requested in writing that the Court should give

'^ e following instruction (the same being numbered

four of the instructions requested by the defendant

as above set forth)

:

"The obligation of the master to provide a rea-

"sonably safe place for his servants has no applica-

"tion when the very v/ork in which the servants are

"engaged is constantly changing and the safety of

"the work and place depends upon the due perform-

"ance of that v/ork by the servants and their fellow-

" servants; the duty of the master, in such cases, does

"not require of him that he keep the place safe at

"every moment of the work's progress. In other

"words, a servant put to work to repair a known
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"dangerous place, cannot be heard to complain of

"its being dangerous, inasmuch as that very danger

"is the cause of his being there and the servant is

"employed and undertakes to make the dangerous

"place safe, and he assumes such risk. The rule that

"it is the duty of a master to exercise ordinary care

"to provide a reasonably safe place in which to work

"does not apply in such cases."

The Court refused to give such instruction to the

jury, and the defendant, prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XII.

This constitutes the sixteenth Assignment of

Error:

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered five of the instructions requested by the

defendant as above set forth)

:

"Therefore, in this case, if you find that the point

"where the plainti:ff was v.orking was not a reason-

"ably safe place, but that the plaintiff and his fellow-

" servants were, at that time, at work repairing the

"said place, endeavoring to make it safe and proper,

"and the plaintiff knew of these conditions, the duty

"does not rest upon the defendant to make the place

"safe, as it would under ordinary conditions, but you
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''must consider that the plaintiff has consented to

''work in a place which is known to be dangerous,

"or, at any rate, not in good condition, and your ver-

"dict should be for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XIII.

This constitutes the seventeenth Assignment of

Error

:

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered six of the instructions requested by the

defendant above set forth)

:

"The plaintiff in this case, at the time of his in-

"jur}^, was a minor, that is, an individual under the

"age of twenty-one years. In this connection I

'
' charge you that the mere hiring of a minor does not

"constitute negligence. In other words, the mere

"fact that the defendant employed Lassilla is not

"negligence on the part of this defendant."

The Ccrrt refused to give such instruction to the

jury and the defendant prior to the retiring of the

Ji^ry for deliberation, duly excepted to the action of
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jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XIV.
This constitutes the 20th Assignment of Error.

Piior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered nine of the instructions requested by the

defendant as above set forth)

:

"If you find from the evidence in this case that

"Lassilla had worked for the defendant a sufficient

''length of tune to become acquainted with the char-

"acter of his work and the ordinary risks attached

"thereto and that during said time he made no com-

" plaint and that the manner in which he performed

"his work induced the defendant to believe that the

''said Lassilla was a competent timberman, in such

'^case you cannot find the defendant guilty of negli-

"gence in failing to warn and instruct the plaintiff

"of the dangers of his occupation and your verdict

"should be for the defendant."

The Court refused to give such instruction to the

jury and the defendant jDrior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XV.
Tliis constitutes the 24th Assignment of Error.
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Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered thirteen of the instructions requested by

the defendant as above set forth)

:

''I instruct you that as to those dangers and risks

*^a minor actually knows and appreciates and as to

*' those risks that are so open and apparent that on^

**of his age, experience and capacity would, in the

*^ exercise of ordinary care, know and appreciate, the

*'minor and the adult stand upon the same footing

*'and are to be governed by the same rules, and in

*'such cases there is no duty on the part of the mas-

''ter to instruct the minor of the dangers of his em-

^'plojrment."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the juxy.

XVI.

This constitutes the 25th Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered sixteen of the instructions requested by

the defendant as above set forth)

:

"The law presumes that every individual of ordi-

''nary intelligence has a certain knowledge of the
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''ordinary laws of nature, and so far as this case is

''concerned, of the law of gravitation."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XVII.

This constitutes the 26th Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered seventeen of the instructions requested

by the defendant as above set forth)

:

"I instruct you that the plaintiff in this case can-

"not be heard to say that, at the time of his injurj^

"he did not know and appreciate such dangers as

"persons of ordinary intelligence and like circum-

" stances would have known, and it must be assumed

"as a matter of law that he had the intelligence and

"understanding common to persons of his age."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.
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XVIII.

This constitutes the 27th Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered eighteen of the instructions requested by

the defendant as above set forth)

:

''I charge you, as a matter of law, the plaintiff in

''this case is presumed to know that when he at-

*' tempts to remove coal from the roof of a tunnel, by

''loosening the same with a pick, bar or other imple-

"ment, that said loosened coal in obedience to the

"law of gravitation, will fall to the floor of the tun-

"nel."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred m refusing to give said

instruction to the jury.

XIX.
This constitutes the 28th Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered nineteen of the instructions requested by

the defendant as above set forth)

:

"I instruct you that if the plaintiff in this case

"received the injuries complained of as the result of

"coal, or other material, of the roof of the tunnel
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''falling uj)on said plaintiff, whieh coal or material

"was loosened by plaintiff, and the plaintiff stood in

*'a position allowing the same to fall upon him, your

"verdict should be for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

This constitutes the 29th Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty of the instructions requested by

the defendant as above set forth)

:

"Where a servant is engaged in the duty of mak-

"ing a dangerous place safe, and the master has sup-

" plied the servant with suitable material such as

"lagging and timber sets, and appliances to perform

"the work, it is the duty of the servant in carrying

"out the details of the work, to make such use of the

"material, such as lagging and. timber sets, and ap-

"pliances furnished by the master, so as not to bring

"any injury upon himself, and if, under such cir-

"cumstances, the servant is injured in carrying out

"the details of the work, the master is not respon-

"sible."

The Court refused to aive such instruction to the
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jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XXI.
This constitutes the 30th Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-one of the instructions requested

by the defendant as above set forth)

:

''If you find from all the evidence in this case

"that Lassilla was engaged in making a known dan-

"gerous place safe, and that the defendant supplied

"the said Lassilla, and his fellovz-servants, with suit-

"able material, such as lagging, and timber sets, and

"appliances, to perform the work, but that in carry-

"ing out the details of the work plaintiff acted negii-

" gently in making use of the said material, by im-

" properly placing the same or in attempting to re-

"move certain coal or other material from the roof

"of the tunnel, in order to place any of said material,

"or make room therefor, and so stood that the coal

'
' or other material which he was loosening fell upon

"him, and caused the injury complained of, your

"verdict should be for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of
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the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XXII.

This constitutes the 31st Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-two of the instruction requested by

the defendant as above set forth)

:

''Contributory negligence consists of such acts

"or omissions on the part of the plaintiff which

"amount to the want of ordinary care, and if the

"plaintiff is guilty of contributory negligence, even

"though the defendant is guilty of negligence, the

"jDlaintiff cannot recover. In other words, the plain-

"tiff must not be guilt}^ of negligence, but must use

"due care to prevent injury to him^self. The amount

"of care and precaution that the plaintiff must use

"to prevent injury depends upon the dangers of his

"employment, and if the plaintiff is working in or

"about a dangerous place, it was necessary for him

"to use greater care and precaution than it would

"be where his emploj-ment was simple and not of

"great hazard."

The Court refused to give said instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.
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That the Court erred in refusing to give said

instruction to the jury.

XXIIL
This constitutes the 32nd Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-three of the instructions requested

by the defendant as above set forth)

:

''There was a duty resting upon the plaintiif in

"this case to use care while working about the mine

^'of the defendant and there was a duty resting upon

^'the plaintiff not to put himself in a place where he

^'knew, or, by the exercise of ordinary care and cau-

^'tion, should have known to be dangerous, and if

^'you find that the plaintiff did not use reasonable

^'care while working about the said mine at the time

*'of the accident, or if he did not use the care that he

^' might have used, or did not use the care and pre-

^' caution that he was capable of using, by the exer-

^'cise of ordinary care and caution, and that on ac-

^' count of lack of such care and caution he was in-

"jured, then you must find that the plaintiff was

•"guilty of contributory negligence and cannot re-

-cover and you are to find for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said
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instruction to tlie jury.

XXIV.
This constitutes the 33rd Assignment of Error.

Prior to the argument to the jur}^ the defendant

duly requested in writing that the Court should give

to the jury the following instruction (the same being

numbered twenty-four of the instructions requested

by the defendant as above set forth)

:

"Consequently I instruct you that there was a

''duty resting upon the plaintiff, while engaged in

"working in the vicinity of places where timbering

"was defective, to exercise his thinking faculties, to

"give careful attention to the business in which he

"was engaged. If he fails to do so and was injured

"in consequence thereof, it was such negligence as

"contributed to his own injury, and would prevent

"his recovery in this action."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

XXV.
This constitutes the 34th Assignment of Error.

Prior to the argument to the jury the defendant

duly requested in vmting that the Court should give

to the jur}^ the following instruction (the same being

numbered tv^enty-five of the instructions requested

bv the defendant as above set forth)

:
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*'If you should find that the defendant is guilty

'*of negligence, but that the plaintiff was also guilty

^'of negligence contributing to the accident; in other

''words, both parties being negligent contributing to

"the accident, then I instruct you that you must find

''your verdict for the defendant."

The Court refused to give such instruction to the

jury and the defendant prior to the retiring of the

jury for deliberation, duly excepted to the action of

the Court in refusing to give said instruction to the

jury, and said exception was then and there allowed.

That the Court erred in refusing to give said

instruction to the jury.

ARGUMENT.
I.

First, Second, Third, Fonrth and Fifth Specifications

of Error.

These specifications of error, pertaining to the

admission of testimony under defendant's objection,

set out on pages 253, 254 and 255 of the Record may

be considered together.

In view of the fact that the trial court admitted

this testimony, over plaintiff in error's objection, on

the theory that it paved the way therefor on cross-

examination of witness Stonelake, we will set forth,

substantially, the testimony of this witness on direct

examination, together with his cross examination,

verbatim, so far as the same may be construed as the

foundation for the position taken by the Court. We
will then follow this up by the testimony admitted

on redirect-examination over plaintiff in error's ob-
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jection. This course, we believe, will clearly show

the error of the trial court in admitting this testi-

mony, and its highly prejudicial nature.

Hyalmar Stonelake was called as a witness on

behalf of defendant in error, and on direct examina-

tion testified substantially as follows : That he went

to work for the Beaver Hill Coal Co. on the 15th day

of November, 1907; that his first work was in Gang-

way No. 2, with defendant in error as his partner;

that he worked there until about Christmas; that he

then did contract work for the plaintiff in error; that

he performed this class of labor during the months

of December, January and February, with a man by

the name of Yucell. (Transcript of Record, pp. 82,

83). That he then quit contract work, and went to

work in Gangways Nos. 2 and 3; worked with Las-

silla at the time he was injured.

Record, pages 83 and 84:

Q. What was Walter Holmes'? What job did

Walter Holmes have there ?

A. He was the foreman of the mine then.

Q. What did you ask Walter Holmes'?

A. Well, I told Walter Holmes—we got kind of

row between us, me and my partner—and I told Wal-

ter Holmes, I said "I am not good enough miner to

work; I got to quit if you don't give me another

job."

Q. And what did Walter Holmes say?

A. Well, he says, ''Take your tools and pick and

shovel and come down tomorrow at half past three."

Q. And what was he going to put you to work
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A. Put me to work in No. 3 Gangway.

Q. I will ask you, calling your attention now to

No. 2 Gangway, whether or not he asked you to work

on contract there?

A. Well, he said—

Mr. Spencer: I will object to what Mr. Holmes

said about working in Gangway No. 2. It has noth-

ing to do with this case.

Court: What is the purpose of this?

Mr. Peterson: The purpose of showing that he

sent a green man as a partner of this boy to work

there in No. 3.

Court: There is no allegation in the complaint

that this was caused by the negligence of an inexpe-

rienced fellow servant. I do not think you ought to

be permitted to show that.

On cross examination he was led over the same

matter testified to on direct examination, as follows:

Record, pages 97 and 98:

Q. How long have you worked about this mine

altogether?

A. Well, I worked about nine days after Leander

got hurt.

Q. How long from the time you first began until

you finally quit?

A. Well, I started to work about the 15th of No-

vember, and then I quit the last part of March.

Q. Then you worked off and on from November

to March?

A. Yes.
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Q. And you worked nine or ten days after Lean-

der got hurt?

A. Yes.

Q. Is that all the work you ever did in a mine ?

A. That is the first mine I worked in.

Q. Now, you don't work for the mine any more?

A. No.

Q. Haven't worked for xhat mine since the time

you quit after Leander gol hurt?

A. I worked two months on the Beaver Hill last

summer.

Q. After Leander got hurt?

A. Yes.

Q. But before he got hurt you never had worked
in this mine or any other mine?

A. No.

Q. And som.e of this work that you did for the

mine was contract work?

A. Yes. I was working mostly contract work.

Q. Mostly contract work?

A. Yes, sir.

Record, pages 102 and 103

:

Q. When you were doing this contract work, j^ou

had to do timbering?

A. I don't have to do it.

Q. Well, your partner did?

A. My partner did.

Q. You helped him?

A. I helped.

Q. So all the time you have been working at the
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mine, you have been helping more or less about this

timbering ?

A. Yes, I always helped.

Q. Had you worked on tunnel No. 3 from the

time they started to fix it up, repair it, until Leander

got hurt?

A. Before Leander got hurt.

Q. Yes. I want to make myself understood.

Where Leander got hurt was about 300 feet in,

wasn't it?

A. Yes.

Q. There had been new timbering put all the way

down to where he got hurt, hadn't there?

A. No, not quite.

Q. Wherever it had been broken down, caved in,

that had been fixed up?

A. Yes, sir.

Q. What they were trying to do was fix this up

and make it in good shape, apparently?

A. Yes.

Q. Had you worked from the very beginning on

the work in No. 3? Had you started and gone

through all of it?

A. No, I was working there nine days.

Q. All the time you worked there, Leander was

your partner?

A. Yes.

Q. And you worked together doing this timber-

ing ?
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A. Yes.

Q. You never worked together any place else,

you and Leander, did you?

A. No.

Q. Your brother did?

A. My brother, he was working.

Q. What did you get a day?

A. I got $3.00 a day. ^

Q. What did Leander get?

A. $3.00 a day.

Q. All got the same wages?

A. Yes.

Q. You knew that? You talked about it?

A. Yes.

On redirect examination the Court allowed the

following objectionable testimony, constituting the

specifications of error in question; Record, pages,

103, 104, 105, 106 and 107:

Q. Now, how long did you work at that contract

work, Hyalmar?

A. Well, I worked, of course, I don't know ex-

actly how many days I worked at this.

Q. You went over that once. What did you quit

for?

Mr. Spencer: 1 don't believe it is material why

he quit. He said once he had a row with his part-

ner.

Court: This is re-examination on what was

brought out. You may answer the question.

Mr. Spencer: I object to it as immaterial, incom-

petent, and irrelevant ; tends to prove no issue in this
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cause; not redirect. And take exception.

Court : Very well.

Q, What did you quit that work for, Hyalmar*?

A. Because I got a row between I and my part-

ner.

Q. What about?

(Same objection, ruling, and exception.)

Q. What did you have a row about?

A. Because he was always kicking; I wasn't a

good enough miner.

Mr. Spencer: If the Court please, you said they

couldn't go into that.

Court: You went into it yourself when you got

after him. That is the reason I am allowing this re-

direct examination on this subject.

Mr. Spencer: I asked nothing about a row with

his partner, or why he quit.

Court: No, I know; but you examined this man

as to his own experience.

Mr. Spencer: So did they. They opened it up;

asked him how long he had worked there; how long

at contract work. He gave the day and dates; I

simply cross-examined on that.

Court: The Court will allow the testimony.

Mr. Spencer: I move to strike it out, on the

ground it is incompetent, immaterial, and irrelevant.

Court: I overrule the motion.

Mr. Spencer: Allow me an exception.

Q. How about your work in there with Andrew?

What work did you do?

A. Because I was doing most of the time helper's
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work I was working there.

Q. When you put any timbers in there, were they

left in, in the contract work with Andrew?

A. No, I didn't put any of those. I was helping

him to put them up.

Q. Did you put any up j^ourself ?

A. Of course, sometimes I put up first, something

like that; but then he went to put it over again.

Q. He went to put it over again?

A. Yes.

Q. Why did he put it up over again?

A. Because he is always telling that I don't know

how to put it up.

Q. And what kind of a man was he? That is,

what kind of a miner was he?

A. Well, he was working there for about two or

three years. He was supposed to be expert.

Court: Who is this you are asking about?

Mr. Peterson: Andrew Yucell.

Mr. Spencer: On another contract entirely.

Court: Was it on another contract?

Mr. Peterson: On the same contract he referred

to,—No. 2.

Court: In this tunnel?

Mr. Spencer: No, not No. 3.

Court: I think you had better confine yourself

to this tunnel. We will get along better.

Q. And then, what did you do then? Did you

quit there with Yucell?

A. Yes, I quit with Yucell.

Q. What did you do?
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A. I went from Yiicell to Walter Holmes.

Mr. Spencer: We have been over tMs same thing.

They tried to get in what was said by Walter

Holmes, and the Court ruled it out.

Court : We have got down to Walter Holmes ?

Mr. Peterson: Your Honor ruled that out; but

counsel started in to show this man was an experi-

enced miner. I think we ought to be entitled to re-

but that. We propose to show what I intended to

show before. If he hadn't opened it up, I would

have been content to have let the thing go; but he

has pulled open the doors.

Court: Go on with your employment, then, by

Holmes, that you haven't been over heretofore.

Q. Now, you went to Holmes, I understand—

Walter Holmes'?

A. Yes, sir.

Q. And what did you say to him?

Mr. Spencer: I certainly shall object. That is

the very question he asked before—the very conver-

sation he had with Holmes. It has been ruled out

once.

Court: You went into the experience of this man,

and I think he ought to be able to rebut that. You

opened up the gates yourself, after I ruled.

Mr. Spencer: I want to get my objection. De-

fendant objects to this question, upon the ground it

is incompetent, irrelevant, immaterial, tends to prove

no issue in the case, is not redirect examination, and

there is nothing here to show as to the authority of

Holmes, or nothing to show that Holmes had any
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thing he said; and it is hearsay.

Court: The objection will be overruled.

Mr. Spencer: Allow us an exception.

Q. What did you say to Holmes?

A. I say to Holmes, ''If you don't give another

job to me, I got to quit." Then he said, "Why?" I

says, "Because I ain't good enough miner. I got to

quit if you don't give me another job."

Q. What, if anj^thing, did he say to that?

A. Well, he said that he had some kind of con-

tract for another place, that he promised to give it

to me, and I won't take it.

Q. Why wouldn't you take it?

A. Well, because I didn't got enough to miner to

do that.

We cannot see how it can be claimed that the

cross-examination of this witness opened up the

question of incompetency of fellow servants, or how

the Court could hold, in the light of our cross-exami-

nation, that the defendant in error had the right, on

redirect examination to raise the issue of the incom-

petency of Stonelake.

It is apparent from all the testimony set out

herein, that the cross examination of Stonelake con-

sisted solely in reviewing his direct testimony; he

was not asked why he switched from contract work

to da}^ work,—and for the Court to permit him to

testify that he did so on the ground that he was an

incompetent miner was erroneous and highly preju-

dicial to plaintiff in error; it constitutes reversible
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error. Plaintiff in error was not charged in the com-

plaint with negligence in employing incompetent

servants; no such issue was in the case. It will be

observed from the record that there was an attempt

to raise this issue in the direct examination of Stone-

lake; Mr. Peterson, of counsel for Lassilla, frankly

told the Court that the object of introducing this

testimony was **for the purpose of showing that he

** (Holmes) sent a green man as a partner of this boy

"to work there in No. 3" (Eecord, page 84). The

Court's first niling, in excluding this testimony was

right. On redirect examination of Stonelake Mr,

Peterson again endeavored to have this testimony

presented to the jury, and again was very frank in

stating his purpose, **We propose to show what I

* 'intended to show before," (Record, page 106).

This time the Court allowed the testimony to be m-

troduced. We have no hesitancy in saying that we

cannot but believe that this Court will see, from a

mere perusal of this testimony that, it was incompe-

tent and extremely prejudicial to plaintiff in error,

—and opened the gates to Lassilla 's counsel to make

a passionate address to the jury about ''sending a

"green man as a partner of this boy to work there

"in number 3," (Record, page 84), an issue not

raised by the pleadings.

The authorities are divided on the question of

the admission of immaterial evidence to rebut imma-

terial evidence of a similar nature. However, ad-

mitting for the sake of argument that such is the

rule, it has no application in this case, for it is sub-
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ject to a well defined exception.

Immaterial evidence admitted without objection

by one party to an action, cannot be rebutted by

immaterial evidence; that is to say, unless immate-

rial evidence is objected to when it is sought to be

introduced, it cannot be rebutted.

Lake Roland El. Ry. Co. v. Weir (Md.), 37

At. 714.

Maxwell et al. v. Durkin (111.), 57 N. E. 433.

Stapleton et al. v. Monroe (Ga.), 36 S. E. 428.

Pichon et al. v. Martin et al. (Ind.), 73 N. E.

1009.

Woolfolk V. State, (Ga.), 8 S. E. 724.

Lake Roland El. Ry. Co. v. Weir, cited supra:

'^The general rule is that the introduction of ir-

'* relevant testimom^ by one party will not justify

''the introduction of similar evidence by the other;

''for, as was said in Walkup v. Pratt, 5 Har. & J. 51,

" 'Such doctrine would lead to endless confusion,

"and destroy all the established rules of evidence.'

"This rule has been folloAved in numerous cases,

"among which are Railroad Co. v; Woodruff, 64 Md.

"242; Warner v. Hardy, 6 Md. 525; Higgins v. Carl-

"ton, 28 Md. 115; Bannon v. Warfield, 42 Md. 22;

"and Gorsuch v. Rutledge, 70 Md. 272, 17 Atl. 76.

"We have been referred to no case in this state

"where the contrary has ever been held, unless the

"irrelevant evidence sci-.ght to be met had been ad-

"mitted by the Court after objection made to it."

Maxwell et al. v. Durkin, cited supra:

"Furthermore, this court has adopted the view
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''that the admission of improper or immaterial evi-

''dence on behalf of one party without objection will

''not justify a resort by the other party to immate-

"rial and irrelevant evidence to rebut it. The gen-
'

' eral rule is that parties cannot create a right to try

"an immaterial issue or introduce irrelevant evi-

"dence by mere silence or consent, when they might

"have had the adverse evidence kept out or stricken

"out. It is in the power of a party, by objection, to

"prevent the introduction of evidence not relevant

"to the issue, or to have it excluded when introduced,

"or, by instruction, to direct the jury to disregard

"it; and the public interest demands that the time of

"the Court shall not be wasted, and the record filled

"with irrelevant or immaterial evidence."

Pichon et al. v. Martin et al., cited supra:

"The mere fact that an attorney is, without ob-

"jection, permitted to ask an irrelevant question and

"obtain an answer to it cannot be used to open the

"doors for the admission of evidence of facts purely

"collateral to the issues. Such a course would tend

"to make the litigation almost interminable, and

"cause the fundamental and paramount issue of a

"cause to be lost sight of. There was no error in

"the ruling."

Woolfolk V. State, cited supra:

"The next and most serious error complained of

"is set out in the twelfth ground of the motion. It

"appears that Mrs. Woolfolk visited her father on

"Sunday, before she was killed the following Friday

"night. The Court allowed her father to testify to
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^'lier statements and declarations made to him on

"that Sunday. This was objected to by the defend-

**ant, and the objection was overruled. We think

**the objection should have been sustained. The dec-

''larations and statements which she made to her
'

'father on that occasion were clearly inadmissible.

''If admissible, they constituted one of the strongest

"circumstances against the defendant developed on

"the trial, and doubtless had a terrible effect upon

"the minds of the jury. It was urged, in support of

"this ruling of the trial judge, that when the defend-

"ant proved by Mrs. Edwards a statement of Mrs.

"Woolfolk to the effect that the defendant had a

"good heart, the state objected, and the Court then

"notified counsel for the defendant that, if he ad-

"mitted this testimony of Mrs. Edwards, he would

"admit rebutting testimony upon the same line. But

"the judge says, in his note to this ground, that coun-

"sel for the defendant refused to make any agree-

"ment of this sort, but insisted upon his legal right

"either to have the Court rule in Mrs. Edward's tes-

"timony, or rule it out; and that the state's counsel

"withdrew his objection to the testimony of Mrs.

"Edwards, and it was allowed to remain in. We do

"not think that this state of facts would justify the

"Court in receiving the testimony of Mr. Howard,

"the father of Mrs. Woolfolk, as complained of in

"this ground of the motion for a new trial. If the

"testimony of Mrs. Edwards was inadmissible, the

"Court should have so ruled; and the state's counsel

"should not have withdrawn his objection on the
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''supposition that lie would in consequence be al-

" lowed to put in illegal testimony. We know of no

''law allowing offsets of this kind. The admission

"of illegal testimony on one side will not justify ille-

"gal rebutting testimony on the other. 'Two wrongs
" 'do not make a right.' Even if the doctrine of set-

"off could be applied to a case of this kind, the state

"in this case obtained a terrible advantage."

It follows that had Stonelake been asked any

improper question on cross-examination, defendant

in error should have opposed a timely objection

thereto, and his failure to exercise his right and ]3er-

forni his duty in this respect does not give him the

right to introduce incompetent evidence in rebuttal,

or otherwise, particularly where such testimony is

of a highly prejudicial character.

n.
Ninth, Tenth, Eleventh, Twelfth and Thirteenth

Specifications of Error.

The Court refused to give the jury the following

instructions requested by plaintiff in error:

Record, pages 260, 261, 262, 263 and 264:

"It is a general rule of law that a master must

"furnish his servants a reasonably safe place in

"which to work. You will observe that I have said

" 'a reasonably safe place.' By this you are not to

"understand that it is incumbent upon the master

"to furnish an absolutely safe place, or the safest

"possible place, but only a reasonably safe place—

"that is to say, such a place as reasonably or ordi-

"narily prudent men engaged in the same line of



42

business fumisli and provide for tlieir servants,

having due regard for the usages and customs of

the business."

*'The rule, however, gentlemen, is subject to cer-

tain well-defined exceptions, one of \^^ich it be-

comes your duty to consider in this case. It is con-

tended by the defendant that plaintitf was injured

while re-timbering a tunnel, that is, repairing the

same so that it might be made a safe place. In this

respect I charge you that when a servant is en-

gaged in the Vvork of making a known dangerous

place safe, the hazards of the dangerous place, and

the increased hazards of the place m^ade dangerous

by the vrork, are the ordinary and known dangers

of such place, and by his acceptance of the employ-

ment he necessarily assumes them; and in such

cases, the positive dutjot the master does not ex-

tend to making or keeping the place reasonably

safe, because the very nature of the work imparts

to the servant knowledge of the danger and charges

him with the assumption of said dangerous em-

ploj^ment."

"Where a servant is employed to put a thing in

safe and suitable condition for use, or in making a

known dangerous place safe, it would be unrea-

sonable and inconsistent to require the master to

have it in a reasonably safe condition or reasonably

good repair for the purpose of such employment;

the effect of such a rule would be to render the mas-

ter liable as an insurer of the safety of his servants

and entirely abrogate 'the v/ell-settled doctrine that
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'the servant assumes the risks and perils incident

'to his employment."

"The obligation of the master to provide a rea-

'sonably safe place for his servants has no applica-

tion when the very work in which the servants are

'engaged is constantly changing and the safety of

'the work and place depends upon the due perform-

'ance of that work by the servants and their fellow-

'servants; the duty of the master, in such cases,

'does not require of him that he keep the place safe

'at every moment of the work's progress. In other

'words, a servant put to work to repair a known

'dangerous place, cannot be heard to complain of its

'being dangerous, inasmuch as that very danger is

'the cause of his being there and the servant is em-

'ployed and undertakes to make the dangerous

'place safe, and he assumes such risk. The rule that

'it is the duty of a master to exercise ordinary care

'to provide a reasonably safe place in which to work

'does not apply in such cases."

"Therefore, in this case, if you find that the point

'where the plaintiff was working was not a reason-

'ably safe place, but that the plaintiff and his fel-

' low-servants were, at that time, at v/ork repairing

'the said place, endeavoring to make it safe and

'proper, and the plaintiff knew of these conditions,

'the duty does not rest upon the defendant to make

'the place safe, as it would under ordinary condi-

'tions, but you must consider that ,the plaintiff has

'consented to work in a place which is known to be

dangerous, oi", at any rate, not in good condition,
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''and your verdict should be for the defendant."

In the comi3laint filed in this action, plaintiff in

error is charged with directing Lassilla "to go to

"work in an old abandoned tunnel, known as 'Gang-

" 'way No. 3, ' at removing old, rotten timbers there-

"from and retimbering the same."

Plaintiff in error in its answer set forth as a de-

fense that Lassilla was engaged in retimbering and

repairing a tunnel and making said tunnel safe, with

full knowledge of the conditions and dangers per-

taining thereto. Lassilla denied this in his reply.

An issue was thereb}^ formed and plaintiff in error

was entitled to have these instructions given to the

jury.

The defense, in this respect, was further greatly

prejudiced by the fact that the trial court specifi-

cally instructed the jury: "There has been much

"said here about the furnishing of a safe place for

"the plaintiff to work in. That question is not in the

"case." (Kecord, page 213).

We believe the question is in the case. The com-

pany was charged with placing Lassilla in retimber-

ing a tunnel and removing old, rotten timbers. The

theory of plaintiff in error was that Lassilla was em-

ployed in the work of making a known dangerous

place safe. It pleaded this as a defense. Lassilla

denied it in his rejDly; evidence was introduced to

prove it; in fact, Lassilla 's own complaint proved it,

and after advising the jury of its defense in this re-

spect, plaintiff' in error should not have been preju-

diced bv the trial Court's remark that the question
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of a safe or unsafe place did not enter into the case,

but the Court should have instructed the jury on the

compan3^'s theory of the case.

Walsh et al. v. Tait (Mich.), 105 N. W. 544.

St. Louis Southwestern Ry. Co. v. Rose

(Tex.), 93 S. W. 1105.

Colgrove v. Pickett (Neb.), 106 N. W. 453.

Horn V. Consolidated R}^ Light & Power Co.

(N. C), 53 S. E. 658.

Texas & P. Ry. Co. v. Cotts (Tex.), 95 S. W.
602.

Illinois Cent. R. R. v. Jackson (Ky.), 79 S. W.
1187.

Hauber v. Leibold (Neb.), 107 N. W. 1042.

Farmers Bank v. Woodell, 38 Or. 295,

Walsh et al. v. Tait, cited supra:

"The defendant was entitled to have his theory

"of the case, including the facts and circumstances

"in evidence which he claimed constituted fraud,

"specifically submitted to the jury."

Colgrove v. Pickett, cited supra:

"It is a universal rule that a party has a right

"to have his case submitted to the jury upon his own

"theory of the case which there is competent evi-

"dence to support, and the evidence of two wit-

"nesses, believed by the jury, to the effect that on

"a certain date Colgrove told the doctor that he

"would not thereafter be responsible for his visits,

"would be a complete defense to any charges made

"against him after the date of such notification, and

"this phase of the case should have been submitted
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"to the jury by a proper instruction.'*

Hauber v. Leibold, cited supra:

"It is well settled that a party to an action is

"entitled to have the jury instructed with reference

"to his theory of the case, when such theory is pre-

"sented and supported by competent evidence."

Farmers Bank v. Woodell, cited supra:

"A party to an action who has given evidence

"tending to sustain the issues on his part is entitled

"to have the jury instructed on his theory of the

"case."

The instructions requested on this iDhase of the

case correctly state the law.

Thompson on Negligence, Vol. 4, Par. 4705.

Bailey on Personal Injuries, Vol. 2, Par. 3023.

McKinley, Fellow Servants, Par. 26.

Labatt, Paragraphs 268-9.

Carlson v. Oregon Short Line, 21 Or. 450.

Finlayson v. Utica Mining & Milling Co., 67

Fed. 506.

American Bridge Co. v. Seeds, 144 Fed. 605.

Moon-Anchor Consol. Gold Mines v. Hopkins,

111 Fed. 298.

Kansas City St. Ry. Co. v. Billingslea, 116

Fed. 335.

Thompson on Negligence, cited supra:

"The rule that the master must exercise ordinary

"care to provide a reasonably safe place in which

"the servant is to work, does not apply to cases in

"which the very work which the servant is employed

"to do consists in making a dangerous place safe,
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''or in constantly changing the character of the place

"for safety as the work progresses. On the other

''hand, the very nature of the work conveys to the

"servant an obvious suggestion of peculiar clanger,

"and charges him with an assumption of the ordi-

"nary risks attendant upon the service in which he

"is engaged."

Finalyson v. Utica Mining & Milling Co., cited

supra

:

"When he is engaged in the work of making a

"place that is known to be dangerous, safe, or in a

"work that in its progress necessarily changes the

"character for safety of the place in which it is per-

" formed as the work progresses, the hazard of the

"dangerous place and the increased hazard of the

"place made dangerous by the work are the ordi-

"nary and known dangers of such a place, and by

"his acceptance of the employment necessarily as-

"sumes them."

American Bridge Co. v. Seeds, cited supra:

"And, finally, the positive duty of the master

"does not extend to making or keeping a place rea-

"sonably safe, where the work to make a reasonably

"safe place dangerous, or an obviously dangerous

"place safe, as in blasting rocks, tearing down

"structures and removing superincumbent masses."

III.

Fourteenth Specification of Error.

The Court refused to give the jury the following

instruction requested by plaintiff in error:

Eecord, page 265:
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^'The plaintiff in this case, at the time of his in-

"jury, was a minor, that is, an individual under the

"age of twenty-one years. In this conection I charge

"you that the mere hiring of a minor does not con-

"stitute negligence. In other words, the mere fact

"that the defendant employed Lassilla is not negli-

"gence on the part of this defendant."

This instruction should have been given to the

jury, as it embodies a true exposition of the law

applicable to this case.

Buckley v. (xutta Percha Rubber Mfg. Co.,

113 K Y. 540.

O'Keefe v. Thorn, 16 At. 737.

It is well nigh impossible for juries in personal

injury cases not to be more or less governed by

sympathy in arriving at their verdicts, and this is

particularly true where the injured is a minor. For

these reasons defendant is entitled to such an in-

struction as that requested.

The mere hiring of a minor is not negligence;

neither does it raise a presumption of negligence

on the part of an employer. As was said in 'Keef

e

V. Thorn, 16 At. 737 (Pa.)

:

"If boys are not allowed to use machinery until

"they have become accustomed to its use, it would

"be difficult for them, to learn any useful trade or

"occupation by which to earn a livelihood."

IV.

Fifteentli end Bixteanth Specifications of Error.

The Court refused to give the jury the following

instructions requested by defendant:
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Record, pages 267, 270:

''If you find from the evidence in this case that

''Lassilla had worked for the defendant a sufficient

''length of time to become acquainted with the char-

"acter of his work and the ordinary risks attached

"thereto, and that during said time he made no com-

" plaint and that the manner in which he performed

"his work induced the defendant to believe that the

"said Lassilla was a competent timber man, in such

"case you cannot find the defendant guilty of negli-

"gence in failing to warn and instruct the plaintiff

"of the danger of his occupation and your verdict

"should be for the defendant."

"I instruct you that as to those dangers and risks

"a minor actually knows and appreciates and as to

"those risks that are so open and apparent that one

"of his age, experience and capacity would, in the

"exercise of ordinary care, know and appreciate, the

"minor and the adult stand upon the same footing

"and are to be governed bv the same rules, and in

"such cases there is no duty on the part of the mas-

"ter to instruct the minor of the dangers of his em-

"ployment."

The evidence in this case shows that there had

been a cave-in at the place where Lassilla was in-

jured, breaking a large cross timber (Record, page

100); that he had worked at timbering with Alex

Stonelake close on to two months (Record, page

148) ; also that he done timbering work a considera-

ble time with Hyalmer Stonelake (Record, page

103) ; that while he was engaged in timbering there
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had been cave-ins knocking down the timbers (Rec-

ord, pages 100, 101, 158, 159 and 168) ; that he was

receiving the highest pay for this class of labor, to-

wit: $3.00 per day (Record, pages 177 and 103).

These cave-ins, the very nature of the work he

was performing necessarily acquainted Lassilla with

the dangerous character of the work he was engaged

in; and if, knowing this, he made no complaint and

continued his work, plaintiff in error was entitled to

the instructions requested, and particularly to an

instruction that Lassilla stood upon the same foot-

ing and was to be governed by the same rules as an

adult to these dangers and risks that were open and

apparent and which he appreciated.

Cudahy Packing Co. v. Marcan, 106 Fed. 645.

Bohn V. Erickson, 55 Fed. 943.

Bollington v. Louisville & N. R. Co. (Ky.),

100 S. W. 850.

Levy V. Bigelow (Ind.), 34 N. E. 128.

Bohn V. Erickson, cited supra:

"No duty rests upon him to notify the minor of

'the ordinary dangers of his employment that the

'latter actually knows and appreciates. As to these

'dangers and risks that he actually knows and ap-

' predates, and as to those that are so apparent and

'open that one of his age, experience and capacity

'would, in the exercise of ordinary care, know and

'appreciate them, the minor is governed by the same

'rules as the adult. He assumes these risks by en-

'tering upon or continuing in the employment, and

'no negligence can be charged to the master, and
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''no liability can be fastened upon him, because lie

"fails to give futile notices and warnings of these

"dangers, which the minor knows and appreciates,

"or ought to know and appreciate. Engine Works
"v. Randall, 100 Ind. 293, 298, 300; Berger v. Rail-

"way Co., 39 Minn. 78, 38 N. W. Rep. 814; SulUvan

"v. Manufacturing Co., 113 Mass. 396; Fones v.

"Phillips, 39 Ark. 17, 38."

Levy V. Bigelow, cited supra:

"Upon both principle and authority it is clear

"that in respect to all matters wherein a young and

"inexperienced employe is competent to understand

"and avoid the dangers, such employe stands upon

"the same footing with an experienced adult."

Cudahy Packing Company v. Marcan, cited

supra

:

"A minor assumes the ordinary dangers and

"risks of his employment that he actually knows

"and appreciates, and those which are so apparent

"and open that one of his age, experience and capac-

"ity would, in the exercise of ordinary care and pru-

"dence, know and appreciate them to the same ex-

"tent as an adult."

V.

Seventeenth, Eighteenth and Nineteenth Specifica-

tions of Error.

The Court refused to give the following instruc-

tions requested by plaintiff in error:

Record, pages 272 and 273:

"The law presumes that every individual of ordi-

"nary intelligence has a certain knowledge of the
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''ordinary laws of nature, and so far as this case is

"concerned, of the law of gravitation."

''I instruct you that the plaintiff in this case can-

"not be heard to say that, at the time of his injury,

''he did not know and appreciate such dangers as

"persons of ordinary intelligence and like circum-

" stances would have known, and it must be assumed

" as a matter of law that he had the intelligence and

"understanding common to persons of his age."

The law imputes a certain amount of knowledge

to every individual, especially to those who have

worked some time at a particular class of labor. In

this case Lassilla's employment imputed to him

knowledge of the ordinary dangers to be appre-

hended. The work he was employed at gave birth

and notice of the danger to be anticipated— i. e., the

likelihood of the coal forming the roof of the ceil-

ing falling, particularly when aided, as was the case

here, in obedience to the law of gravitation. He had

seen it fall before. He was bound to use his eyes

and senses, and take advantage of his knowledge

and experience; he was bound to take notice of the

ordinary and well known laws of nature.

Olson V. McMullen (Minn.), 24 N. W. 318.

€rown v. Orr (N. Y.), 35 N. E. 648.

Hightower v. Gray (Tex.), 83 S. W. 254.

Ballington v. Louisville & N. R. Co. (Ky.),

100 S. W. 851.

Olson V. McMullen, cited supra:

"Plaintiff had worked in the same place for from

one to tv/o weeks before the accident. He appearsa
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''to be of mature years, and, thougli perhaps ignor-

"ant in some things, of ordinary capacity. He must

"be presimied to have had the knowledge which com-

'*mon observation forces on the most ordinary intel-

"lect, to have known the effect and operation of the

"law of gravitation and of thawing frost upon a per-

"pendicular bank of earth. He must be presumed

"to have known that from such causes the earth will

"break away and fall down, and that the fall must

"be attended with danger to anyone in its way.

"Walsh V. St. Paul & D. R. Co., 27 Minn. 367; s. c.

"8N. W. Rep. 145."

Crown V. Orr, cited supra:

"Now, there are some dangers, gentlemen, of

"which a person does not need to be informed.

"Where there is a knife or a saw, the danger is pal-

"pable to any one who is employed to work that,

"if he gets before that knife or saw, he will be cut or

hurt. * * * Against apparent dangers, a mas-

"ter need not warn a servant. * * * Now, here,

"this boy, unquestionably, knew that there were

"knives in this machine that planed this board, and

"cut grooves or tongues on either side. That was

"as plain to his understanding as it is to yours, and

"it was as clear to him when he was put at this em-

"plo}Tnent as it is to us today, after this trial. He

"knew that, if his fingers got within the range of

"those knives, that the same power that caused those

"knives to revolve and cut off with great rapidity

"the coating of these boards, and make them smooth,

"vvould iniure his nnsers. Instruction was not nec-

ii
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''essary to impart that information."

Hightower v. Gray, cited supra:

''Proof of inexperience may, under certain cir-

''cumstances, relieve a servant of the presumption

"that would be given to knowledge of risks arising

''from the prosecution of a certain business, unless

"the danger is so obvious that anyone should com-

"prehend it. Numerous decisions establish the gen-

"eral principle that the servant's inexperience will

"not excuse ignorance of matters that can be seen,

"appreciated, and understood by any one. Not only

"does the law require of a man, no matter what his

"inexperience may be, that he exercise the senses

"given him b}^ nature, but it imputes a knowledge

"to every adult, however inexperienced, of those

"things which arise from the common experience

"and observation of mankind. All servants are pre-

"sumed to be acquainted to a certain extent with

"the iDroperties of matter and the laws to which it

"is subject. Every man of sane mind is charged with

"the knowledge that fire will burn; that water will

"cause moisture, and, under proper circumstances,

"will drown; that a stone thrown in the air or de-

"tached from an overhanging cliff must fall to the

"earth. Railway v. Lempe, 59 Tex. 19; Railway v.

"French, 86 Tex. 96, 23 S. W. 642; Jones v. Railway

"(Tex. Civ. App.), 31 S. W. 706; Railway v. Spell-

"man (Tex. Civ. App.), 34 S. W. 298; Brown v. Mil-

"ler (Tex. Civ. App.), 62 S. W. 547; Tucker v. Nat.

"Inv. & Loan Co. (Tex. Civ. App.), 80 S. W. 879;

"Brown v. Lumber Co. (Or.), 33 Pac. 557; Stuart v.
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''tric R. R. Co. (Ten.), 47 S. W. 415, 70 Am. St. Rep.

''666', Naylor v. RaUway (Wis.), 11 N. W. 24; Carl-

*'son V. Water Co. (S. D.), 65 N. W. 419; Larich v.

*'Moies (R. I.), 28 Atl. 661; Griffin v. Railway (Ind.

''Sup.), 24N. E. 888."

VI.

Twentieth, Twenty-Third, Twenty-Fourth, Twenty-

Fifth and Twenty-Sixth Specifications of Error.

The Court refused to give the following instruc-

tions requested by plaintiff in error:

Record, pages 274, 276, 277, 278 and 279:

"I instruct you that if the plaintiff in this case

'received the injuries complained of as the result

'of coal, or other material, of the roof of the tunnel

'falling upon said plaintiff, which coal or material

'was loosened and the plaintiff stood in a position

'allowing the same to fall upon him, your verdict

'should be for the defendant."

"Contributory negligence consists of such acts or

'omissions on the part of the plaintiff which amount

'to the want of ordinary care, and if the plaintiff is

'guilty of contributory negligence, even though the

'defendant is guilty of negligence, the plaintiff can-

'not recover. In other words, the plaintiff must not

'be guilty of negligence, but must use due care to

'prevent injury to himself. The amount of care and

'precaution that the plaintiff must use to prevent

'injury depends upon the dangers of his employ-

'ment and if the plaintiff is working in or about a
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"dangerous place, it was necessary for Mm to use

"greater care and precaution than it would be where

"his employment was simple and not of great

"hazard."

"There was a duty resting upon the plaintiff in

"this case to use care while working about the mine

"of the defendant and there was a duty resting upon

"the plaintiff not to put himself in a place where he

"knew, or, by the exercise of ordinary care and cau-

"tion, should have known to be dangerous, and if

"you find that the plaintiff did not use reasonable

"care while working about the said mine at the time
'

' of the accident, or if he did not use the care that he

"might have used, or did not use the care and pre-

" caution that he was capable of using, by the exer-

"cise of ordinary care and caution, and that on ac-

" count of lack of such care and caution he was in-

"jured, then you must find that the plaintiff was

"guilty of contributory negligence and cannot re-

" cover, and you are to find for the defendant."

"Consequently I instruct you that there was a

"duty resting upon the plaintiff, while engaged in

"working in the vicinity of places where timbering

"was defective, to exercise his thinking faculties, to

"give careful attention to the business in which he

"was engaged. If he fails to do so and was injured

"in consequence thereof, it was such negligence as

"contributed to his own injury, and would prevent

"his recovery in this action.

"If you should find that the defendant is guilty
'

' of negligence, but that the plaintiff was also guilty
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''of negligence contributing to the accident; in other

"words, both parties being negligent contributing

"to the accident, then I instruct you that you must

"find your verdict for the defendant."

The evidence in this case shows that Lassilla was

working in and about a dangerous place, a defective

place; that he was making this place safe. A serv-

ant may not go about his work blindly like an inani-

mate machine. Nature has endowed him with eyes

with which to see, and an intellect with which to

reason. Plainti:ff in error had a right to assume that

Lassilla would use his eyes to see the physical con-

ditions of his surroundings, and exercise a reason-

able amount of mental activity to take cognizance

of and protect himself from open and palpable dan-

gers.

The relationship of master and servant begets

reciprocal duties, while the master must exercise

due care for the protection of his servant; on the

other hand, the servant must exercise a reasonable

amount of care for his own safety, and if Lassilla

failed to exercise his thinking faculties and failed

to give grave attention to the business in which he

was engaged, such neglect on his part was the prox-

imate cause of his injury, and he cannot recover.

Stone V. Oregon City Mfg. Co., 4 Or. 52.

Hurst V. Burnside, 12 Or. 520.

Crown V. Orr (N. Y.), 35 N. E. 648.

As was said in Crown v. Orr, cited supra

:

"Ee is bound to use his eyes to see that this is

"open and apparent to any person so using them,
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''and if he neglects to do so, lie cannot charge the

''consequences upon the master."

Moreover, the jury should have been specifically

instructed that even though plaintiff in error had

been negligent, still if Lassilla had likewise been

guilty of negligence contributing to the accident,

there could be no recovery. Contributory negligence

presupposes negligence on the part of the party

sued.

The jury was at no time instructed that if both

the plaintiff and defendant were negligent and the

negligence of both contributed to the accident, there

could be no recovery on the part of the defendant.

Clearly this was reversible error. Under the instruc-

tions given the jury might find that the company

was negligent in failing to warn Lassilla, and that

Lassilla was negligent in placing lagging he knew to

be defective, and these findings would bar a recov-

ery. Yet under the instructions actually given, this

distinction not being impressed on the minds of the

jurors by appropriate instructions, they would find

against plaintiff in error if they determined it was

guilty of any negligence.

VII.

Twenty-First, Twenty-Second, Seventh and Eighth

Specifications of Error.

The Court refused to give the following instruc-

tions to the jury, requested by the plaintiff in error:

Record, pages 275 and 276:

"Where a servant is engaged in the duty of mak-

"ing a dangerous place safe, and the master has sup-
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plied the servant with suitable material, such as

lagging and timber sets, and appliances to perform

the work, it is the duty of the servant in carrying
out the details of the work to make such use of the

material, such as lagging and timber sets, and ap-

pliances furnished by the master, so as not to bring

any injury upon himself; and if, under such cir-

cumstances, the servant is injured in carrying out

the details of the work, the master is not respon-

sible.

'^If you find from all the evidence in this case

that Lassilla was engaged in making a known dan-

gerous place safe, and that the defendant supplied

the said Lassilla and his fellow servants with suit-

able material, such as lagging, and timber sets, and

appliances, to perform the work, but that in carry-

ing out the details of the work plaintiff acted negli-

gently in making use of the said material, by im-

properly placing the same or in attempting to re-

move certain coal or other material from the roof

of the tunnel, in order to place any of said material,

or make room therefor, and so stood that the coal

or other material which he was loosening fell upon

him, and caused the injury complained of, your

verdict should be for the defendant."

Instead thereof, on its own motion, the Court

gave the two following instructions:

Record, pages 211 and 212:

"The other item of negligence consists in the al-

"leged fact that the plaintiff, along with his co-serv-

*'ant, v/as negligent in selecting the specific pieces

''of lagging that they put by, and that they selected
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"tlie weaker pieces, or pieces that were weak, and

** should never have been put in there by competent

^'workmen. The evidence tends to show that the lag-

*'gmg was furnished there by tlie company, brought

''to the place for use by these two employes, and

''that the employes in picking out the lagging nat-

"urally took the best, and kept taking the best and

"leaving the worst, and that there was not much left

"—not many pieces left at the time to put up these

"last pieces that were put in the tunnel; and that

"they both testify that the pieces put in there were

"not of the best quality; that is, they did not come

"up to the standard that was fixed for building the

"gangway."

"It is a rule of law that, if implements or if mate-

"rial is furnished to the workmen—material and

"implements that are proper for the work and con-

"struction— it is the duty of the workman to select

"from such material or implements that are fur-

"nished and it is expected of him that he will select

"such as will protect him. And it is said in this

"case that the plaintiff was negligent in not select-

"ing such lagging as would have sustained the strain

"of the weight above by the falling ceiling. But the

"only evidence on that subject is that the lagging

"that was furnished had been used down till there

"was little left, and that thej were selecting the best

"from that; and that, in putting that up, they did

"the best they could with the materials at hand.

"You have heard the testimony on this, and you are

"to determine whether the boys were negligent in
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'* selecting the particular pieces that went up there.

''Of course, when the ceiling fell, and the weight

''of the rock and debris came down upon the lagging,

"the lagging itself broke, and, having broken, it

"came down upon the boy, and he was injured

"thereby," and set forth as assignments of error.

(Record, pages 258 and 259).

The Court undoubtedly erred in failing to give

the instructions requested, as they embrace elemen-

tary propositions of law. It is a general rule of law

that a master is not bound to supervise the details

of the work being performed by his servants. "They

"must exercise their own senses in the selection of

"m^aterial out of the mass provided for them; they

"must use their own judgment as to the manner of

"handling it. No employer could bear the burden

"of legal responsibility for every blunder or neglect

"on the part of each and all of his employes."

Labatt, page 719, note.

The same eminent author on page 1743 states:

"It is well settled that, where the master has pro-

"vided an adequate and readily accessible stock of

"suitable appliances in good condition, from which

"to make a selection, and the imperfection of an in-

"strumentality he selected therefrom was, or ought

"to have been, apparent to the servant who selected

"it, the master cannot be held responsible for in-

" juries which are sustained by the use of that in-

"strumentality, whether the sufferer be the servant

"himself who made the selection, or a co-employe."

Citing many cases.
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The vice of the instructions given is that the

Court in commenting upon the evidence, referred to

but a portion thereof. In one of said instructions

the Court said: ''The evidence tends to show that

"the lagging was furnished there by the company,

"brought to the place for use by these two employes,

"and that the employes, in picking out the lagging,

"naturally took the best and kept taking the best

"and leaving the worst, and that there was not much
"left—not many pieces left at the time they put up

"these last pieces that were put up in the tunnel;

"and they both testified that the pieces put in there

"were not of the best quality; that is, they did not

"come up to the standard that was fixed for build-

"ing the gangway."

In the other of said instructions, the Court told

the jury: "And it is said in this case that the plain-

"tiff was negligent in not selecting such lagging as

"woull have sustained the strain of the weight above

"by the falling ceiling; but the only evidence on that

"subject is that the lagging that was furnished had

"been used down until there was little left; and that

'-'they were selecting tha best from that; and that, in

"putting that up, they did the best they could with

"the materials at hand."

There was other evidence in the case on this

point. There v;as evidence that a vast amount of

lagging was used in this mine, between eight hun-

dred and a thousand dollars' worth a month.

Record, page 165:

Q. Well, now, how do you obtain this timber?
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A. Why, the company owns timber that was on

the ground whereon the mme goes, and we have a

contract let to two men there, who hire other parties

to get out the timber for them as it is ordered; and

of course we use in the neighborhood— our timber

bill runs from $800 to $1,000 a month; and we will

have all the way from four to eight men working.

It is but natural that in such quantities a portion

of the same would be found unfit for use. In any

enterprise requiring large quantities of material an

allowance is made for waste and unsuitable pieces.

Such was the case here. The evidence shows that

some pieces of the lagging were thin on one end, too

thin to be used, and that Lassilla knew this. Indeed

his own testimony in that respect is as follows;

Record, pages 41 and 42:

Q. What kind of timbers were those new lag-

gings that you refer to there, that broke down?

A. Why, they was thin laggings.

Q. Were they like the laggings that you had been

generally putting in there?

A. No, sir.

Q. What, if anything, was the difference?

A. Why, they was a lot of thinner laggings than

the other ones was.

Q. How did you come to put those there?

A. Why, on the other nights we picked these out,

because they was no good, and throwed them on the

side. On this night we had to use them. We didn't

have nothing else.

Q. How thick was your lagging?
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A. The lagging was supposed to be three inches;

and these wasn't—some of them was an inch, and

some of them at one end, they wasn't half an inch

thick hardly. They was all things that had been

throwed on the side, good for nothing else. We
didn't use them.

It is to be noticed here that Lassilla in answer to

the last question herein quoted stated, *'We didn't

use them." The Court is to understand that he did

not use them at the time they were segregated; that,

as shown in his first answers herein quoted, these

thin pieces had been set aside previously, but as

stated by him ''on this night we had to use them,

we didn't have anything else."

Moreover, the instructions given by the Caurt

ignore the fact that it was Lassilla 's duty to provide

himself with proper lagging, such lagging as he

knew should have been used.

Record, pages 162, 163, 164 and 169:

Q. Mr. Russell, what arrangement had you there

at the mine for these thnbermen to obtain their tim-

ber in doing the tunnel work—timbering work?

A. The timber work Vv^here we w^ere timbering a

place like a gangway, of course, we have the two

shifts on, and know they need timber right along,

and we always make it a point for to have the timber

sent to them. If they haven't got any material they

don't do any work. And in case that they are out of

timber they are expected to notify the foreman.

Q. Well, now, v^^hat would be done there if tim-

bermen should not have the timber? What can they
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do to get timber? What do they do?

A. Well, if they was working there, and had got

so far along that they needed the timber, first thing

they would do would be to tell the rope runner, or

tell the man who was taking the cars away from

them, that they were out of timber; to get some for

them.

Q. Do you know—confining yourself now to tun-

nel No. 3— do you know whether at that time you

had plenty of lagging and necessary material in

stock about the mine? Do you know about that?

A. I wouldn't say that there was plenty in No.

3; but there was any amount in stock around the

mine.

Q. All right. Now, whose duty was it, and what

was the detail of getting that timber to No. 3.?

A. Well, the timberman has to order his timber,

and tell us what he wants, or what he is going to use;

and if there is any material that is not in its place,

when he sees the foreman at any time he tells him

about it. * * *

Q. Now, do 3'ou know how long Leander worked

at No. 3 before he got hurt— about how long?

A. Somev/here around two weeks.

Q. How would they get their timber to do their

timbering with?

A. Yy^hy, it was always sent in to them, or if they

got short of timber they would order it.

Q. ¥7hom would they order it of?

A. Well, they Vv^ould order it of me, if they saw

me, or of the men that was taking in the cars—rope
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men.

It is a significant fact that Lassilla was placed

on tlie stand in rebuttal, but was not asked to con-

tradict this testimony. The Court told the jury in so

many words, that even though Lassilla did not use

lagging that the nature of the work required, and

that Lassilla knew it was not sufficient for the pur-

pose, still that was the only material provided, and

he and his partner did the best they could under the

circumstances, and that this was all the evidence in

the case on that point—thereby negativing negli-

gence on the part of Lassilla, and at the same time,

in the saiae instiiiction, imputing negligence to

plaintiff in error.

Record, page 259:

"Of course, when the ceiling fell, and the weight

"of the rock and debris came down upon the lag-

"ging, the lagging itself broke, and, having broken,

"it came down upon the boy and he was injured

"thereby."

True, it did fall on Lassilla—improperly referred

to by the Court as a boy—because he used defective

lagging; lagging that he knew was defective; lag-

ging that he testified he knew was too thin, when it

was his duty to provide proper lagging. In this re-

spect he failed to exercise any care for his own

safety, and tlie Court absolutely refused to instruct

the jury that he owed any safety to himself. These

numerous and prejudicial errors unquestionably

moved the jury to bring in its large verdict of five

thousand dollars for a broken arm. In addition to
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refusing to give these instructions requested, the

Court permitted an issue to be made as to the incom-

petency of Lassilla's fellow servant, to the great

prejudice to plaintiff in error.

This verdict of five thousand dollars is certainly

excessive. The condition of Lassilla's arm is best

told in Dr. Rockey's own words.

Record, pages 140, 141, 142, 143, 145:

Q. Tell us what you found, doctor.

A. *'0n examination I found that the outer side

'of the ann, the scar of an incision— the scar is

'about 3I/2 inches long—and the arm, on measure-

'ment, is a little bit smaller than the other arm,

'about— it is less than half an inch in the measure-

'ment around the biceps, when it is drawn up. There

'is about three-eighths of an inch of shortening; that

'is, this humerus is about three-eighths of an inch

'shorter than the other one. That is a little less

'than half an inch. The functional condition is,

'that there is a very slight limitation of the exten-

'sion; that is, amounting to a few degrees— about

'as much as that. That is, the normal arm extends

'about that much more than the fractured arm. And

'on bringing it up, the limitation is also just a few

'degrees. But this radius of motion, the main ac-

'tivity of the arm is very good. There is no inter-

'ference with pronation or supination whatever,

'and the line of the fracture of the arm is good; that

'is, it is an excellent functional result. The useful-

'ness of the arm is practically as good as ever, be-

' cause in this motion of the arm which is limited.
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"say about that niucli, there is very little use of that

''part of the motion, or in the extreme extension—

'^t!his part. Our principal activity of the arm is be-

'''iwe'eii" those points, which of course he has as per-

"fectly as the other. So far as the development of

'''the biceps is concerned, that is, being at the present

"feme a trifle flabb}^— just a trifle, and not quite as

"full development— it is on account of the fact that

"the fracture took place, I believe, in March last,

"and of course it was some time in healing, and he

"has not yet used it to develop the muscle enough;

"but use which it is capable of will in time fully de-

'velop it like tlie other. The X-ray picture shows

"an anterior-posterior displacem^ent. If you vs^ill

"give me a piece of paper, I will draw you an out-

"line. That is, it was an oblique fracture. It is an

"oblique fracture, and there was a little offset in it,

"like that. But it has full strength; that is, the bone

"is just as strong through here. There are no points

"through the callus' which show any weakness; and

"while that has that little crook in the bone, it could

"not be discovered except by the X-ray. To feel the

"arm, you would have considerable difficulty in feel-

"ing it. The arm, that is, to external appearance,

"the first impression about it, that it was a most ex-

"cellent result, and you would not susToect that little

"crook in there without the X-ray. But it is just as

"strong as the other arm. The bone through here is

"full sized. And if you look at it the other vray—

"that is, a picture taken the other way w^ould shov;

"a bone that was perfectly straight. That is, to il-
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'^ustrate again, if you look at this in this way, you

**see a little offset; but if you look at it in this way,

*'you don't see any. So a picture taken with this

**open this way would show it just like one straight

"bone; taken the other way, it shows the offset, just

"as I show it to you there. I consider it a most ex-

pedient functional result.'^

Q. Could you make yourself any better under-

stood if the plaintiff would come there and bare his

arm?

A, I believe I could.

Q. Do that, Leander. Go up there. The Doctor

wants to talk to you.

A. "Yes, I want to see both arms. Now, here is

"the scar (showing place on plaintiff's arm), about

"four inches long, and which communicated with the

"compound fracture. Now, straighten your arms

"out, both of them. You see, that this one does not

"come down quite as far as that one. But now,

"bring it up. It comes up, you see, pretty close

"there. There is only a little difference in motion,

"you see. You see this does not come down quite so

"far now. The reason of that is, that on account of

"this offset, you see, there is no interference with

"the joint at all, because the fracture is up above

"the joint about as far as illustrated here. And this

"little offset can be felt when you get hold of it here.

"But you wouldn't suspect it was there to the ex-

"tent it is without the X-ray picture. Looking

"through here, the bone is in perfect line; but here

"is the little jog; and on account of that being back



70

'^kere, it doesn't coiBe up quite so far. This bi^ep

''measured a little bit smaller tliau tlie other— about

"three-eighths of an inch. But by using that, it will

*''be as big a'S ever. He has good muscular develop-

*'ment, and there is no interference with the turn of

"the hands, do you see? I think that makes the mat-

"ter all plain."

Q. Doctor, do you ever, in that kind of a fracture

—that is what you call it, isn't it— get a perfect re-

sult?

A. Well, I was thinking when I saw that, that I

would be mighty well satisfied to average mine up as

good as that. I wouldn't say that you never get sl

perfect result, because you do get results sometimes;

but I don't think in a compound fracture like that.

I should call that an excellent result from a fracture,

and also good functional use of the ami.

Q. He must have received a hard blow, or had

heavy substance fall on him?

A. Of course, it requires considerable force to

break an arm of that kind in a well developed young

man, as he is, and the other tissues also suffer to

some extent—sometimes very much more, sometimes

less.

This excessive verdict was unquestionably

against the weight of evidence, and due to the num-

erous prejudicial errors occurring in this case.
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We respectfully ask this court to correct the er-

rors of the Circuit Court by reversing the judgment

and directing a new trial.

Respectfully submitted,

WILBUR & SPENCER,,

A. M. DIBBLE,
WILFRED E. FARRELL,

Attorneys for Plaintiff in Error.
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STATEMENT OF CASE.

This action was commenced in the Circuit Court of

the United States, Ninth Judicial Circuit, District of

Oregon, on the 9th day of September, 1908.

The plaintiff alleges :
' * That on or about the 2nd day

of September, 1907, defendant, acting through its general



foreman, one Holmes, employed plaintiff, Lean-

der Lassila, to work around and about said mine as a

general roustabout, the duties of which position required

plaintiff to do general work of all kinds on the outside

of said mine; that on of about the 6th day of March,

A. D. 1908, while said plaintiff, Leander Lassila, was

so in the employ of defendant, said foreman, Holmes,

who was the person in charge of said mine and who had

charge of the said plaintiff and all of the other persons

engaged in said mine, and gave them all their orders

and directions, ordered and directed said plaintiff to go

and work in an abandoned tunnel, known as 'Gangway

No. 3,' at removing old, rotten timbers therefrom and

retimbering the same." (Record, p. 10.)

''Paragraph 5. That at the time of receiving said

injury as herein alleged, said plaintiff, Leander Lassila,

was a minor of the age of seventeen years, inexperienced

and unfamiliar with the work he was required by de-

fendant to perform, and by reason of his tender years

and inexperience, was wholly unacquainted and unfamil-

iar with the hazards and dangers incident thereto, and

did not know, understand or appreciate the dangers and

hazards incident to said work; that defendant, through

its proper officers, agents and representatives, knew that

the work in which they directed plaintiff to engage was

extra hazardous and dangerous, and that the gangway

in which plaintiff was required to work was in an un-

stable and dangerous condition, and that the timbers

therein were liable to give way and fall at any time,

all of which was unknown and not appreciated by said

plaintiff; and said defendant's officers, agents and em-



ployes in charge of said mine, although aware of the

plaintiff's tender years and inexperience, and inability to

understand, know and appreciate the dangers incident to

the work in which he was about to engage, carelessly and

negligently, failed and neglected to caution or warn said

plaintiff of the dangerous condition of said gangway

or of the hazards or dangers incident to the working

therein, and carelessly and negligently directed and suff-

ered said plaintiff to engage in such work without first

warning him of the dangerous condition of said place

in which he was required to work and without caution-

ing and warning him of the dangers incident to the pros-

ecution of such work." (Record, p. 11.)

Defendant's answer denied all the allegations of the

complaint (Record, p. 13), and pleaded as affirmative

defenses, assumption of risk (Record, p. 15), and con-

tributory negligence of the plaintiff in taking a danger-

ous position while performing his work (Record, p. 16,

par. 7), and in carelessly knocking down certain lagging

contributing to his own injury (Record, p. 16, par. 8.)

And defendant further alleged that it furnished all ma-

terials and supplies necessary for making the place where

plaintiff was working safe, and the iseident complained

of was caused by the failure of Lassila and his fellow

servants to use the supplies, implements and appliances

furnished to make the place safe. (Record, p. 17, par.

9.)

All these allegations were denied by plaintiff's reply.

(Record, p. 19.)

On the issues thus made the case was tried to a jury

on February 2, 1909, resulting in a verdict for plaintiff



in the sum of Five Thousand Dollars ($5000.00), upon

which a judgment was rendered.

Plaintiff in error has made forty-eight assignments

of error (Record, pp. 253-287 inel.), the first five of which

go to alleged errors of the trial court in admitting cer-

tain testimony over its objections; and the remaining

forty-three to the refusal of the trial court to give re-

quested instructions requested by plaintiff in error, and

in charging the jury as charged by it, and in overruling

plaintiff's motion for a new trial.

The testimony shows that at the time of his employ-

ment, Lassila was seventeen years old, (Record, p. 33.)

That he had never worked at mining before. (Rec-

ord, p. 34.)

That when he asked plaintiff for a job, he (the super-

intendent) asked Lassila if he was a miner. Lassila

told him that he was not, but that he wanted a job as

a roustabout. The superintendent said: "All right, go

to the Company's store and get your pick and shovel

and I will give you a job at cleaning up the inside of

the mine." (Record, p. 36.)

That there was nothing said about wages. (Record,

p. 36.)

That the first he knew about wages was the last part

of January, when he had worked nearly two months.

(Record, p. 37.)

That he was put to work cleaning up track. (Record,

p. 37.)

That the mine foreman put him to work in No. 3

gangway where he worked two weeks, when he was hurt.

(Record, p. 39.)



That he was standing under the new lagging that

had just been put in when the roof fell in, (Record, p.

40), and quite a few of the new laggings were broken.

(Record, p. 41.)

Nobody connected with the mine, nor had anyone else

warned him regarding the work, or of the dangers con-

nected with it, and he did not know anything about test-

ing a working place. That he had never worked in such

a place before, and could not tell whether the place was

safe or not. (Record, p. 41.)

That he did not know anything about the testing of

a working place in a coal mine. (Record, p. 41.)

The new laggings they put in and which were broke

were the laggings that had been picked over. (Record,

p. 42.)

He was at the Coos Hospital two months (Record,

p. 43), and at the Good Samaritan Hospital in Portland

three months. (Record, p. 44.)

His arm was broken and paralyzed for some time.

(Record, p. 44.) He cannot straighten it out and there

is still some paralysis in it. (Record, p. 44.)

He cannot use his fingers very well. (Record, p. 45.)

His arm was shown to the jury. (Record, p. 45.)

He has not worked since receiving his injuries (March

13, 1908, to February 2, 1909.) (Record, p. 45.)

His education is limited. (Record, p. 46.)

CROSS EXAMINATION.

He did not know the thin laggings were not made

to use. (Record, p. 71.)
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The thin laggings were sent down to use and they

had to use them. (Record, p. 72.)

He was not employed as a miner, and had never done

timbering before. (Record, p. 73.)

Hyalmar Stonelake, a witness in plaintiff's behalf,

testified substantially as follows

:

I am twenty- three years old. (Record, p. 81.)

I went to work in defendant's mine in November, 1907.

(Record, p. 82.)

I commenced to mine coal about Christmas, 1907,

(Record, p. 83.) I had never mined coal before. I

worked until February, 1908, (Record, p. 83.)

When I told Walter Holmes (foreman) that I had

a row with my partner, I told him (Holmes) I was not

a good enough miner, and that I would have to quit if

he (Holmes) did not give me another job, and the fore-

man then put me to work in No. 3 gangway with Lassila.

(Record, p. 84.)

It will he observed that defendant's counsel did not

make any objections to this testimony.

I was working with Lassila at the time of the acci-

dent. (Record, p. 85.)

We put in the best lagging that we could find. (Rec-

ord, p. 94), which were the ones that broke. (Record,

p. 86.)

He (Stonlake) could not tell by testing if the gang-

way was safe or dangerous. (Record, p. 109.)

Hyalmar Hendrickson, a witness called in plaintiff's

behalf, testified substantially as follows:



I am an experienced coal miner. (Record, p. 124.)

I was in gangway No. 3 where Lassila was working.

(Record, p. 125.) The place was dangerous. (Record,

p. 126.)

It requires two or three years experience at mining

to learn about testing the working place to know whether

it is dangerous or not. (Record, pp. 127-128.)

Leander Nikoola, a witness called in plaintiff's be-

half, testified substantially as follows:

I am an experienced coal miner. (Record, p. 130.)

Work such as Lassila was doing is the most dangerous

in a coal mine. (Record, p. 131.)

It takes a man three or four years to learn the dan-

gers incident to mining, and to become able to test work-

ing places and know if they are safe or dangerous.

(Record, p. 132.)

Dr. E. H. Thornton, a witness called on behalf of

plaintiff, estified substantially as follows:

His competency was admitted. (Record, p. 136.)

Lasilla has sustained a fracture of the lower end of

the humerus about two inches above the joint (elbow

right arm.) The bone is shortened three-fourths of an

inch. Measurements show some shrinkage of the mus-

cles of the arm and forearm, varying from one-eighth

to one-half inch. The motions of the arm are impaired,

and there was an injury to the nerves, which control the

lower part of the arm, and the fourth and fifth fingers,

and there is lack of motion in them from the injury to

the nerve. (Record, p. 138.)
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The usefulness of the arm will be limited and the in-

juries are permanent. (Record, p. 138.)

The testimony offered by plaintiff in error (defend-

ant), shows Dr. Rocky, that the arm in its present con-

dition is an excellent result, considering the injury.

(Record, p. 143.) The injury is permanent. (Record,

p. 144.) That it must have been a very serious fracture.

(Record, p. 145.)

The testimony of T. C. Russell, (mine superintendent)

a witness called on defendant's behalf, shows that the

work was dangerous, and that it required considerable

skill and experience to do the work in which Lassila was

engaged. (Record, p. 159.)

That the Company furnished all timbers at the work-

ing place. (Record, p. 166.)

ARGUMENT.

Plaintiff's assignments of error, one, two, three, four

and five go to the admission of certain testimony of the

witness, Stonelake, claimed to have been admitted by

the Court over its objections, fully set out in the excerpts

from testimony. Record, pp. 182-188.)

The record (page 107) shows that counsel did not

object to the testimony set out under assignments of

error IV. and V. as one might be led to believe from

reading these assignments, neither did the Court make

any rulings thereon and no exceptions were saved, con-

sequently they cannot be considered on appeal..

It will be observed, as we have already indicated in
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our statement, that the identical testiimony to which

plaintiff in error objected, and on admission of which

over its objection it predicates error, was given by the

witness, Hyalmar Stonlake, without objection by plain-

tiff in error as follows:

"Q. What did you ask Walter Holmes? (Record,

p. 83.)

A. Well, I told Walter Holmes—we got kind of row

Holmes, I said, 'I am not good enough miner to work; I

got to quit if you don't give me another job.' " (Rec-

ord, p. 84.)

An examination of page 84 will show that plaintiff in

error made no objection to this testimony, and we re-

spectfully submit that, even if for the sake of argument

we concede that the trial court should have excluded the

same, when it was offered the second time (Record, pp.

103-107), its failure so to do was harmless error. If we

suppose the evidence complained of to be stricken out

as requested, the result must necessarily be the same.

The identical language was before the jury without ob-

jection (as is shown by an examination of the pages of

the record to which we have referred), and would still

remain. Plaintiff in error could, therefore, suffer no

injury by its retention, and has, therefore, no legal cause

of complaint.

Cooper vs. Coates, 21 Wall. 105; 22 L. Ed. 481.

Reed vs. Stopp, 52 Fed. 645.

Richelieu S 0. Nav. Co. vs. Boston Marine Ins. Co.

26 Fed. 601.
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Moses vs. United States, 166 U. S. 594; 41 L. Ed.

1129.

Chuhh vs. Upton, 95 U. S. 665; 24 L. Ed. 525.

Consequently plaintiff in error could not be prejudiced

by its admission, and error without prejudice can avail

it nothing on appeal.

Lancaster vs. Collins, 115 U. S. 222; 29 L. Ed. 374.

Western Mass. Ins. Co. vs. Norwich S N. Y. Trans.

Co. 79 U. S. 201; 20 L. Ed. 380.

In this connection we desire to call the Court's at-

tention briefly to the trial court's charge to the jury. At

page 204 of the record we find this language

;

" * * * You will see from a reading of this para-

graph of the complaint that the plaintiff bases his cause

of action upon the negligene of the defendant, and that

negligence is specified, as I have read to you, consisting

of the failure to warn and instruct the plaintiff of the

danger that was impending to any person who should

go into the gangway and work therein. And it is spec-

ially alleged, and as a special ground on which recovery

is sought that the plaintiff was a minor; that is; that

he was a youth * * *."

" * * * Youi- fii^gt duty, therefore, will be to

determine whether the defendant has been negligent in

the particulars alleged in the complaint ; and in determin-

ing this, you will take into consideration all the testimony

in the case bearing upon the question of negligence

—

I mean this particular question alleged in the complaint,

because plaintiff must succeed, if he succeeds at all, upon
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the allegations of negligence set out in the complaint and

upon none other. And if you determine from this testi-

mony that the defendant has not been negligent in the

particulars alleged in the complaint, then you will find

a verdict for the defendant, and that will be the end of the

ease * * *." Record, pp. 207-208.)

It will be observed from the foregoing that the trial

court very properly limited plaintiff's right to succeed

upon the allegations set out in the complaint and upon

none other.

The language of the Supreme Court of the United

States in Hartford Life S Annuity Insurance Co. vs.

Unsell, 144 U. S. 439; 36 L. Ed. 499, is strikingly applic-

able here. Speaking through Mr. Justice Harlan the

Court (referring to alleged error in the admission of evi-

dence) said :
" It is sufficient to say that whatever error

may have been committed by admitting this evidence

was cured by the charge of the Court to the jury; for

they were instructed that there was but one question in

the case, namely, as to the alleged waiver by the Company

of the terms of the contract in respect to the payment of

premiums or dues at the times stipulated * * *."

Referring again to the excerpts from the testimony

beginning at page 182 of the record, it will be observed

that when defendant in error sought to show Stonelake 's

inexperience, that the Court sustained the objection of

plaintiff in error; but as soon as counsel for plaintiff in

error took the witness on cross examination, he endeav-

ored to show that he was an experienced miner and tim-

berman (Record, pp. 186-187.)
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The Court in ruling on the objection made by plain-

tiff in error said: ''you went into the experience of

this man, and I think he should be allowed to rebut this.

You opened up the gates yourself after I ruled." Rec-

ord, p. 187.)

We submit that even if plaintiff's cross examination

had not let down the bars, the defendant's re-direct ex-

amination on this subject was proper and admissible as

tending to refute the statements claimed by plaintiff in

error to have been made by the witness, Stonelake, (see

defendant's Exhibit "B," Record, p. 96), from which it

might be readily inferred that he sounded the working

place, and was an experienced miner; and testimony of

this character to show that he was inexperienced, we

think, was properly admitted in corroboration of the

witness's testimony at page 95 of the record that he

could not read the statement, and did not understand it.

The remaining forty-three assignments of error go

to the refusal of the Court to give certain instructions

to the jury requested by plaintiff in error, and to the

Court's giving certain instructions.

We have examined these assignments carefully, and

since they are so numerous we wil not undertake to dis-

cuss them seriatim.

Assignments of error six to eleven inclusive (Record,

pp. 255-260) go to allege errors in the charge of the Court

to the jury. We think that an attempt on our part to

discuss these separately would serve no good purpose,

in view of the well established principle of law that, in

determining whether or not the Court 's charge is correct.
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we do not look at isolated parts of it, but consider the

charge as a whole.

Evanston vs. Gunn, 99 U. S. 660; 25 L. Ed. 307.

Stewart vs. Wyoming Cattle Ranch Co., 128 U. S.

383; 32 L. Ed. 439.

Defendant in error based his right to recover on the

grounds that he was a minor of the age of seventeen

years, and inexperienced and unfamiliar with the work

he was required by defendant to perform; that he was

unacquainted with the hazards and dangers incident to

the work, and didn't know, understand or appreciate

the dangers and hazards thereof ; that the defendant and

its officers knew the work was dangerous, and, although

aware of plaintiff's tender years and inexperience, care-

lessly and negligently directed him to work at it without

warning him or cautioning him regarding it or of the

dangers incident to the prosecution thereof.

On this phase of the case the Court advised the jury

fully regarding the issues of the case (Record, pp. 202-

206), and at page 207 said:

"Your first duty, therefore, will be to determine

whether the defendant has been negligent in the particu-

lars alleged in the complaint ; and in determining this you

will take into consideration all the testimony in the case

bearing upon the question of negligence—I mean this

particular question alleged in the complaint, because

plaintiff must succeed, if he succeeds at all, upon the

allegations of negligence set out in the complaint, and

none other. And if you determine from this testimony
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that the defendant has not been negligent in the partic-

ulars alleged in the complaint, then you will find a ver-

dict for the defendant, and that will be the end of the

case;" and then referred to the affirmative defenses set

up in the answer.

The Court's charge on the affirmative defenses is such

a model of accuracy, that we feel as though it would be

trespassing upon the intelligence of this Court to dis-

cuss it. We, therefore, content ourselves by simply call-

ing this Court's attention to the same found on pages

208-213 of the record.

The shallowness and fallacy of counsel's reasoning

is well illustrated in their discussion of alleged errors,

found on page 44 of the opening brief of plaintiff in error,

wherein they say (referring to the duty of the master to

furnish the servant a safe place in which to work, which

of course was not involved in this case) ; "The defense,

in this respect, was further greatly prejudiced by the

fact that the trial court specifically instructed the jury;

'There has been much said about the furnishing of a

safe place for plaintiff to work in. That question is

not in the case.' " (Record, p. 213.)

Referring to the record, we find that in addition to

the foregoing and immediately following it the Court told

the jury, "It is not alleged that the defendant failed to

furnish a safe place for plaintiff to work in; but it is

alleged that the defendant failed to warn the plaintiff of

the dangers incident to that particular work, and to in-

struct the plaintiff, having regard for his youth, as to

how he could work there to avoid danger or injury. If
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you find, as I have indicated, that the defendant was neg-

ligent in this particular, then you will pass to the ques-

tion whether or not the plaintiff assumed the risk."

We fail to see how this could prejudice the defense.

After the testimony disclosed the situation at the time

of the injury, it was a matter of considerable regret to

us that we had not also charged defendant with negli-

gence in this respect, but having based our claim solely

on defendant's negligence in failing to warn or caution

Lassila regarding the dangers incident to the work, we,

of course, had to stand on that.

Counsel in their desparate straw grabbing ought to

be consistent, and urge that because the Court did not

submit to the jury the question of defendant's negligence

in providing an incompetent fellow servant, that it was

thereby prejudiced.

The remaining assignments of error go to the refusal

of the Court to give certain instructions requested by

plaintiff in error. >

We do not feel called upon to discuss these assign-

ments, in view of the fact that the case was submitted to

the jury under a proper statement of the law applicable

to every phase presented by the testimony; and even if

we concede that the present instructions are a correct

statement of the law, plaintiff in error has not been prej-

udiced because the trial court did not give the instruc-

tions. All it was entitled to, and all that defendant in

error was entitled to was to have the case submitted to

the jury on a correct statement of the law, full enough

to enable the jury to arrive at a proper verdict.
(),

A careful reading of the Court's charge, as given,
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shows that this was done; consequently the rights of

plaintiff in error were not prejudiced.

White vs. Van Horn, 159 U. S. 3 ; 40 L. Ed. 55.

Chicago & N. W. Ry. Co. vs. Whitton, 13 Wall.

270; 20 L. Ed. 578.

Ayers vs. Watson, 113 U. S. 703; 28 L. Ed. 1093.

Ayers vs. Watson, 137 U. S. 584; 34 L. Ed. 810.

Texas & Pac. Ry. Co. vs. Cody, 116 U. S. 606; 41

L. Ed. 1135.

The amount of the verdict was peculiarly, as it always

is in these cases, a question for the jury. Twelve men

of the average of the community saw plaintiff's maimed

arm, and compared it with the other ; and, under a state-

ment of the law with which plaintiff in error can find

no fault, reached the unanimous conclusion that he is

entitled to five thousand dollars damages. The learned

trial court having a like opportunity has, in the exercise

of its discretion, allowed the judgment to stand.

It would be useless, we think, to review the testimony

on this point. Leander Lassila is, and will remain a

cripple for life.

This case was fully and fairly submitted to the jury

on evidence sustaining the verdict returned by them,

and we respectfully insist that the judgment be affirmed.

Respectfully submitted,

BATES, PEER k PETERSON,

Attorneys for Defendant in Error.

502 Equitable Bldg., Tacoma, Wash.

GEO. W. CALDWELL,
Portland, Ore., of Counsel. -^-^














